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. mbbr ae W.Fugazy-cross ar, " « 239 a 
THE COURT: Let —" him nat then. 
Did you have disucssions with any person in 1966 

or '67 relative to the sale of your company? 

THE WITNESS: There are none that I can recall 

-although some how I feel there may have been. I am sorry, ; 

bab z just. can't think of i... 

Q I believe you mentioned yesterday that the talks 


with Diners' Club in '67 commenced in June 1967; is that your 


| 


recollection? 
A That's my recollection. 
Q I have a note here that says June 21st was the 


date that you set or thatyou could remember or that your je 


indicated that they started; is that correct? 


| 

A Yes. | 

Q I think you indicated yesterday that you got that | 

from the diary and not from your recollection; is that it?’ | 
| A I got it from my recollection, and then I verified | 
the actual date from my diary. 


MR FREDERICKS: Your Honor, I really don't think 


we 


Q When is the first time that you looked atthat 
| diary after June 21, 1967, that you recall? 
| 22 ; 
A You will have to repeat thatquestion. | 
23 
THE COURT: Yes, Mr. Reporter, please. | 
(Question read.) | 
! 
| 
| 


ry 


~ 
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I think on the 23rd, I think Mr. Bloomingdale called ne ! 
before I went out to the Coast, and we talked on the phone, 
but the next we met was when we went to the Coast July | 
6th, I think, or july 7th. We never met physically verer- 
that but we may have talked on the phone. 
Q Did Mr. Bloomingdale, when he spoke to you, 
mention at all anything about the talks thathe had been 
having in 1967? 
A 6s No. , j7 
_@ . Did he say at all why he was interested in 


the company in 1967? 


A When I .went out tothe Coast, I think I testifia 


' 


that he was very, very ecstatic in his praise of what had. Kap— 
pened to our company, and why he wanted to buy it, and why 


Continental told him to zo out and buy it. 


| 

| 

| 

| 

Q What exactly had happened? I know you pina emaeee 
| 
you had a decision in a CAB case. Did anything else happen 
3 | 

to change your company from what it was in 1965? 
; i 

A Yes, we had launched or we had been into 

& most successful franchise program for a year and the 


only successful franchise program in the industry. We lad 


launched it, opened up the offices, md received the approvals 


from tie industry saying that 1t was a proper and authorivz:d 


type of operation, whichno one else had ever been able to 


| | A-1082 
Sbmb6 W. Fugazy - cross 


do, by the airy ne: | 
THE COURT: Under what name did you launch | | 

this franchise program? | 
HE WITNESS: We launched it under the name of : 


Fugazy Travel Bureau, your hOnor. 


p THE COURT: You sold franchises‘in different 
8 places so that people could operate in these places 5 
9 under the Fugazy nane? “ ! 
™ | THE WITNESS: Yes, your Honor. We sold ten er : 
11 fifteen; T am not sure of the.number at that time. = 3 
12 | Q Yow say Mr. en ee ee impressed by ! 
| ; 
13 | that franchise operation? ; | 
14 | A I would say that was the single most Smpertant’ 
15 | thing, but also our -- the commercial sineane that we : 
16 won with the CAB was a big thing, and he ike that. | 
17 | | Q You don't know when that was though, do you? 
18 A 5 I can't answer you. - Exeuse me, I have .o | 
| 
"49 ! explain one thing to you, without boring anyone. It was | 
20 | a shallow victory, and let me tell you why. After we won it, 
ail the airlines went and lowered the commissions so thar it | 
22 | didn't pay you to do what we won, but since then things ! 
23 | have changed, but I mean. at least we had -- we made : 
of | some lawyers rich for a while. : 
25 | Q Mr. Pueazy, I am trying to find out what {t. wes 
; 


A-1083 ‘ 
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om >. . . 'y ) d . cs 5 

20 he was interested in. You mentioned the franchise business 

3 4n°1967. You mentioned you won a victory. Do you recall 


4 that that was part of your 1967 discussions with Mr. Blocn- 

5 ‘ ingdale, the CAB victory? Was that involved at all? | 
«6 3 A I think Mr. Bloomingdale's. biggest interest 

7 ~- I don't want to sound egotistical to ~— this but | 


8 probably was me. At least that's what he said. 


9 Q When did he say that? 
10 A Well, he said it-all along, because he said : 
.in the negotiations, unless Marx would permit n to 


pod 
pt 


become involved, thathe wouldn't conclude the deal. He 


12 | ’ 
WB | then tied me up to a 15-year contract; they took out a 7 
14 “five million dollar {nsurance policy on my iife, so 1 had 
15 to feel they had some oa for me. ! 
16 | Q@ Who dia that? | 
17 | A, Mr. Bloomingdale and Diners! Club. 
18 Q Took — a five million dollar sities on your | 
ie Life? 
20 A. Something around thay figure. There were dees. 


21 | different policies but several anyway. 

22 ." How big a policy did Otto Marx have on your 
#3 || 14fe in 1966? fan | 
24 | hh 2b Was oa re good sizc. 


25 Q, About a million, aasn't 1¢? 


i 


ee 


mm 
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I think it was more than that. I don't know. 


A 
Q Maybe it was more than that? 
A. 


I, don't know. 


Q Why washe concerned with that big a policy 


on your life, if you .know? 


A. Maybe he thought he'd get lucky and I'd get 


hit with something. I don't know. 


Q Did he think you owed him a lot of money 


at that time? 


A I don't know. I would not like to think ir. 


Marx thought that way or does to this day. We have been 


friends a long time. 


Q No, Mr. Fugazy, I am serious and I wish you 


would follow me, please. 


Aj. 2 am sorry, I am trying to. 


Q Did Mr. Marx have a fairly large debt ccning 


tohim from you in 1966? 


A. From me? Nothing. I dodn't owe him a penny. 


Q . Who owed him, Fugazy Travel? 


A, He owned the company so they owed it to iin. 


I didn't owe Mr. Marx a penny.  wish.I could say 


that today. 


Q Mr. Fugazy, I want you to focus on this, sand 1 


want to be a little serious. . 


You wre the president of 


ne 


a 


rm 


2A 


25 
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Fugazy Travel in 1966, weren't you? 7 | 

A Yes, si. 

Q You know who the company owed money to in 
1966, didn't you? 

A, It had owed money to Mr. Marx. 

Q It owed quite a bit of money to Mr. Marx, 
didn't it? . 

A Mr. Marx had bought the company and by buying 
it created an indebtedness whichmean. che company owed 
him money, yes: 

Q Didn't Mr. Marx, after the time thathe bought 
it, put in loans as well, specific loans to fund the 
company? : 

A He financed the company. 

Q That's right, that is what I am talking about. 

AK . « Excuse me, I don't, think he did 16 directly, 
He caused companies to Pnanee : a 

Q I know that he used other corporations, 
bub, Jet's say when I say Mr. Marx I am talking about whatever 
corporate vehicle of the moment he happens to use. You 
rprorewer that? 

A i don't accept that. 

Q Youare talking about a company called 
Travel Credit? : 


A Mp, Marx's basic company is Marx & Co., 


A-1086 

5bmb10 WW. Fugazy - cross nace 

a ee" old established firm. 
Q Mr. Fugazy, after Mr. Marx bought the company 

in 1963, I am not talking about what he paid for the pur- 

chase price, I am talking about after that, did he loan 

money to the company? “ 


A. Which company? 


Q Fugazy Travel, the company that you sold 


to Diners’. 


A I don't think he did, no. 


a All right. Did anybody at Mr. Marx's direction 
loan money to Fugazy Travel? | 

A I think the Bankers Trust did. I think at the | 
time we owed Bankers Trust a million five which Diners' : | 
took over. I am sorry, you know, Mr. Marx handled the 
finances. I knew about it but I would have to say that ae 


Marx personally to the best of my knowledge did not loan 


money directly to the company. -I eould be wrong. £ hauveno ; 
19 recotlection. | 
20 Q Was the money. loaned by banks at Mr. Mara's | 
21 personal guaranty, if you know? | 
22 THE COURT: For example, this millinn five which | 
23 you testified was owed Bankers Trust. | 
aA THE WITNESS: Yes, your Honor, this was the purchase 
25 


price that Otto Marx had paid to buy the company from ‘cuwer, 


19 


21 


25 
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and as a result had caused loans or indebtedness from the 


company to other corporations or to banks. My only point is 


I don't think Otto Marx personally wrote a check out from _ 


Otto Marx to Fugazy, and I know that I owed no money at 


that time to Otto Marx myself. 


THE COURT: Personally? 


THE WITNESS: Personally. When I say Fugazy, 


my name happened to be on the firm, but I didn't use it. 


THE COURT: The corporation, you have indicated, 


if I understand your testimony correctly. owed money to 


Mr. Marx in 1966 and 1967? 


THE WITNESS: Yes, sir, and he had an insurance 


policy on my life which was the key-man insurance, and so 


did Diners'. 


Diners' took out a bigger one. 


THE COURT: Mr. Santora has asked you relative 


to the approximately million five hundred thousand dollars 


which Fugazy Travel apparently owed the Bankers Tristooin 


1967, whether or not Mr. Marx personally guaranteed the 


loan which was outstanding from Bankers Trust to Fugazy 


Travel.’ 


THE WITNESS: I don't know that, your Honor. 


Q 


Was there anybody else at Fugazy Travel who 


had any moreknowledge of that transaction at that time, 


the one million five? 


A 


Otto. 


22 
23 
aA 
25 
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Q Other than Mr. Marx. How about your brother 
Louis? 
A He may. I doubt it. He may. I can't answer. 


Q Do vou remember when it was that Mr.Marx 
took out the million dollars life kckerenee hee! on 
your life? 

- A I think right after he bought the company. 

Q 1963? 

A, You know, I am going to be inaccurate, Hr. -- 
because I just don't know. 

Q I am saying to you he bought the company 
in 1963. Use that as a benchmark. Do you have any idea 
how long it was? 

A I think almost immediately. In fact, . when he 


was negotiating to buy the company he said, “Billi, Lt 


am buying this company principally because of yo, a2 14, 8s 


forbid, something happened to you, I'd like to have you be 
-- I'd like you to be insured," said, "God forbid," tow, 


but I got insured. 


= & & 


R 


putting up his moncy to -- 


MR. SANTORA: I move to strike that. 


last question... 


the last portion of the answer as not responsive to the 


Q Now -- 
A I had no objection when Diners' took out a five 
million dollar or a three million -- I had no objecticn. 


A-1089 
PPL W. Fugazy - cross " 
Vey 
2b? 
9) You didn't have any objection to that? 
A None whatsoever. The man had a risk. The man wv 


THE COURT: It was not responsive to any question, 


and for that reason I will strike it. The jruy will «lisredar 


) 


t 
_-~ 
ten 


() Now, you mentioned, Mr. Fucazy, that Mr. Bloominsdalb 


said te was interested in your services, your person:! S.yices . 


in 1967. I would like to read to you from vour devosition, 


the same one that you saw previously, which is marked 


Defendints! Fxhibit A for identification, page 54, lines 


12, actually. beginning at line 11, where you said in 
to the question of Mr. Marx's counsel: 


"Bloomingdale made it a point that the main 


they were interested in acquiring our company. for was 33 
fact, the purchase agreement of Fuqazy, if you read it. 


appear like they were purchasing me, because of the restri 


tioas and so forth.” 


Did Mr. Bloomingdale -- do you recall givin: thet 


. 


a 


a b)) 
WoW } cl 


GC 


gabr 
Marx & Co., Inc., et al. 


v. 72 Civ. 4324 


The Diners’ Club, Inc., etc. 


New York, New York 


‘aMSy 4, 1975 
9:45 a.m. 


(Trial resumed.) 


10 
(In open court; jury present.) 
YW ” hale me 
THE COURT: Good morning, ladies and gentlemen. 
12 
Good morning every one. 
13 - | 
} Oy Et et oe fee a FUGA ZY, \cesumed. 2 
14 ne 
THe COURT: You understand that you will be. | | 
15 
continuing your examination today under the same oath which | 
16 
was administered when you first took the stand. . 
7 3 | 
A Yes, your Honor. . 2 
18 ; 
THE COURT: Mr. Santora. 
CROSS EXAMINATION (CONTINUED) 
20 
BY MR. SANTORA: 
vat 


iy Mr. Fugazy, summing. up part of your testimony on 
direct yesterday, I would like’ to ask you if you are claiming 
in this case that:Diners' Club failed to use their best 


efforts to make effective a registration statement For your 


i 


25 
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Diners’ Club stock in 1969? 


A . Yes. 

Q Is that also -- 

A Excuse me. What year? 

Q@ tesa. : 

A Yes, sir. 

mo Does that also apply to the Diners' eile wine 


of Mr. Marx and Louis Fugazy and Mr. Summerlin? 
A 7 don't know that I ican answer for them, I believe 
it is the same. 

MR. SANTORA: Your Honor, I would like to read a 
portion of ine els purchase agreement, which is 
Plaintiffs’ Exhibit f. 

THE COURT: It te in evidence. - I believe a 
edt ty was read yesterday. I indicated at that time at such 
time as you wished to read from that exhibit you might do so. 

MR. SANTORA: All right. I would like to pick up 
in: that Exhibit 5, Plaintiffs’ Exhibit 5, which is the 1967 
purchase agreement, in paragraph 16,205) that Me. Fredericks 
was reading from yesterday. 

I would like to pick up —e paragraph whe.e 
Mr. Fredericks left off, ia next sentence, ee | 
"Anything to the contrary notwithstanding, Diners’ need not 


file any such registration statement until it may lawtully 


ro 


Lo] 


on 


a 


~ 


oo 


© 


10 


11 
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use its regularly prepared fiscal year init Cinenmiad 
statements as a part of such.registration statement." 

Q Mr. Fugazy, you. have bepre you Plaintiffs' 
Exhibit 30; is that correct? 

A Yes, gar. 

Q Now -- 

THE COURT: Just so it is clear, that is the 
so-called S-i cr registration statement, ladies and 
gentlemen. 

Q  .In fact, Mr. Fugazy, is that the same registration 
statement that you aie cemplaining was not filed with the 
Diners' Club ee efforts? 

MR. FREDERICKS: I object to the form of that 


question, your Honor. : 
i ¢ 


“THE COU2T: Yes. I think a form objection lies, 
and I will permit inquiry in the area. I think it is 
relevant to the case. 

Q Mr. Pugazy, is that the peso widen ibabuinnie you 


were refe:ring to yesterday in answer to Mr. Fredericks’ 


questions? 
A I believe it is. 
Q Do you recall saying yesterday tnuat this statenent 


was filed on August 28, 1969? 


MR. FREDERICKS: I wili object to that, . your 


EL OLD LL IN 


oe te ee ace 


a + & & 


A-1093 
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Honor. There is no testimony. 


I just introduced the document and read the aie ar 


thedocument myself. The witness was never questioned about 


the document. 


THE COURT: Let's ask the witness the initial 


question. 


Do you know when the registration statement was 


filed? 


THE WITNESS: No, sir, I don't. . I know approzx- 
imately, your Honor.. 2 think I said yesterday T thought it 
was filed i ena of June, but I don't know. 

Q Mr. Fugazy, would you please look at the signature 
page of the registration statement, which is Roman numera! 
II, page ll. | ; 

A Yes. 
Q Do you see a conformed reference to your signa- 


ture, Mr. William D. Fugazy as a director of Diners' Club? 


OA I see all the board signed it and I was one of them 


yes. 
em Do you recall that you signed this document, 


Mr. Fugazy? 


A No, sir, I don't recall. 
Q Youdon't recall one way or the other? 
A No, sir, 1 don't. 
oye ; ue . * y ‘ S <H 


| 


| 
2 
| 
| 
| 
| 
is 
F 
| 


I: 
| 


i 


H 


! 


* 


21 
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Q Would you please turr to page 35. -- 

A Yes, Sir. 

Q -- which is entitled "Report of Independent 
Certified Public Accountants." 

A Yes, sir. 

Q You see the footnote in the lower left-hand corner 
which reads, “June 6, 1969 (except as to notes 11 and: 12 the 
date of which is July 18, 1969")? 

MR. FREDERICKS: p § object to the form of the 
question, your H»nor. I show the Court. There is no 
ve on that page. 

‘THE COURT: All right. Let me hear the question 


now that I have tne document in front of me and Liewill avie 


on the question before you have to answer’ it one way or the 


{ 


other. 
| Mr. Reporter, please. 
(Question read.) 
THE COURT: You will ~— to _—e because 
this has been handed to me at. page 35. There is.no foctnotd 
on that site I think there was a reference to some 


Roman numeral at some point. 
MR. FREDERICKS: That ‘was exactly my objection, 
your Honor. It was at page 35 and I don't see any 


footnote, 


gabr W.Fugazy-cross ) 291 

MR. SANTORA: I am talking about the legend in 
-the lower corner. | 

THE COURT: I see. I look at a footnote somewhat 
differently. | 

Perhpas if you would use the word legend or 


writing in the lower left-hand corner, it would cure the 


| “objection. 


MR. SANTORA: Surely. 
Q Do you see the legend, Mr. Fugazy, in the lower 
left-hand corner that says, "June 6, 1969 (except as to 
notes 1] and 13, the date of which is July 18, 1969)"?. 


A Yoo, Sir. 


Q Does this indicate to you, Mr. Fugazy, that Diners' 


Club ee its completed financials, its year-end 
financials, on July 18, 1969? 
| A I don't know. I wasn't the financial, officer at 
Diners'. I don't know. 

Q Have you ever heard before peeeieane ee the year-end 
financials in 1969 were received by Diners' Club? 

A I just don't know. 

Q In trying to find out about the date paar Ne 
registration statement was filed and when it was going to 
become effective, did youmake any inquiries as to when the 


financials arrived at Diners' so that they could proceed to 


pu 


A] 


22 
i.) 
2 
25 


A-1096 


gabr W.Fugazy-cross aes i 292 


file the registration chatoniat? 
A - No, I wasn't involved in that. 
Mr. Marx was handling that. I was -- 
MR. SANTORA: I move to strike that as not 
responsive, everything after "no". 
THE COURT: Yes. You don't know? 
THE WITNESS: I don't know. 


THE COURT: He doesn't know. 


The jury will disregard anything else. 


A-1097 fe 1 
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2 Q ‘tem, at the talchuaiad mmm of sein 8 do |. 
3 you see Note 11? | 
4 I ask you, Mr. Fugazy, to turn in this registra- 
5 tion statement, Plaintiffs' Exhibit 30-- 
6 , THE COURT: Do you have another one of these, 
7 six, because I would like to have one up here, and I would | 
S like counsel to have one as well. 
= | All right. I will listen, then, but I think 
16 counsel shout have it rather than the Court. 
3 a Turn where?- 
12 | Q Turn to page 43, which contains note Li» as 
13 || yo. see, which is previously referred to as completed on 
* uly 18, 1969. 
15 rs Right. . | ‘ 
16 ; Q Will you suse) Soe a moment read note is ee your= 
= self? | 
18 7 MR. FREDERICAS: - Your Honor, I am bciliea to : 
19 have to object to statements of counsel. | 
20 THE COURT: Statements of counsel are not | 
21 evidence, and I will direct the sury to that effect. . The | 
a evidence is what comes from the mouths of the witnesses, | 
23 from the denositions and from the exhibits which are in 
2 | evidence. | 
- | 


what exhibit, which is Plaintiffs’ Exhibit 30, : 


1 


: & & 


R 
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is in evidence, and to the extent it speaks through printed 
words it speaks for itself. 


0. Mr. Fugazy, have you had a chance to look at 


note 11 on page 43? 


A Yes, sir; I have. 
Q And do you see a reference to a $81 million 
lawsuit against DQM Corporation and Diners'/Fugazy Travel 


and various other subsidiaries of Diners', involving the 


Queen Mary? 


A Yes; Tt) do. 

Q Are you familiar with that lawsuit? 

A ‘Yes; I am. 

Q By the way, Mr. Fugazy, was the Queen Mary 


purchase the first act you verformed for Diners’ Club in 


$ 


"Orr 
A Diners’ never purchased the Queen Mary. 
Q Well, who did purchase it, Mr. Fugazy? 
A The City of Long Henishiy 
@ - «And how did DOH and DFT fit into that? 
A Well, I went over and arranged for Fugazy 


Travel Bureau to be the agent to book the Queen Mary, and 
we did so well Long Beach asked us, would we continue to 
be associated with them. 


Then Bloomingdale asked me if I could get the 


ee 


—_— SE 
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Diners' Club to become the re \easbholecrs, so Diners' 
Club--Diners'/Fugazy had no involvement with the Queen 
Mary after the cruise other than the fact that I personally 
was called upon to settle the lawsuit and to set up the 
partnership between American Airlines. 

Diners'/Fugazy had no inpatient, received 
no funds from it nor no benefit at all. 


Q Did you ever discuss with anyone the question 


of whether or not the lawsuit and the note involved in this 


‘lawsuit about the Queen Mary was holding up these financials 


in a prior to the filing of the registration 
statement? 
A No. I wasn't involved in it, Mr. Santora. . 
wasn't involved at all. 7 
> THE COURT: The answer is no? 
THE WITNESS: iia, your Honor. I am not trying 


to be evasive. I don't understand--I think he's on the 


- wrong wave length with me, because I'm not understanding. 


THE COURT: vou axe not inceelubeldits steak alee he 
is sending. All right. Next question. 
MR. TOLAN: Your Honor, may we have a side 
bar? 
(At the side bar.) 


MR. TOLAN: Your Honor, I want to show you the 


nm © SS & 
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annual report for the year ending June 6th. That is in 
evidence. It went out to the gusenelders along with the 
proxy statement in June 1967. 

| THE COURT: Could I then see these two foot- 


notes to which reference has been made? 


MR. TOLAN: Yes. Mr. Santora is misleading the 


witness. 
MR. SANTORA: I object to that. 


MR. TOLAN: The fact of the matter is, you are 


. impeaching vour own company's financial statements for the 


shia end 1967. 

Now, if you want to continue and do that, be 
my guest. 

ik. SANTORA: ‘I miqht point out to you+- 

~ THE COURT: Just a moment. Stay with me ‘ 
moment. 

It would appear that the second een of 
footnote 11, as it appears on Plaintiffs’ Exhibit 30, is 
different from the second paragraph of the footnote ll 
which went to the selenite because on Plaintiffs' 
Exhibit 31, the annua] report, the second paragraph of 
footnote 11 indicates a Laweuit is pending against Diners’ 
Financial. | 


"There is an indication of a jury verdict. in 


9 
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favor of the plaintiff in May, apparently, in the amount 


‘of $850,000, and presently pending befcre the Court motions 


to’ dismiss the action and set aside the verdict, and there 


is an opinion of counsel. 
| ‘MR, TOLAN: That's correct. If you look at 
the ceenudaus paragraph, which is the subject of the batt 
nation we Mr. Fugazy about the lawsuit-- 
NR. SANTORA: I don't know what you cre talking 


about, about disclosure. It has nothing to do with dis- 


closure. 


TIE COURT: I see your point. I am nota proof-| 


reader of any great note, but looking quickly, the first 


be the same. 
: However, I would suggest that the second para- 
gravh--now, I have just finished referring to 4 footnote 
which speaks as — would seem--May oe the end of May, 
beginning of June 1967, a jury .verdict and a very positive 
comment about motions pending to set aside this verdict. 

I do know that footnote 11 in the S-l, Piain- 
tiffs' Exhibit 30, indicates that in June, which would be 
a later bit of information, sauarent was entered in favor 
Of the plaintiff in. an sueunk in excess of $1 nition 


hat a notice of appeal has been filed. 


% 


‘ ee : ? Pas, 


= ‘ *, 


paragraph of footnote il of the two documents appears to | 
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MR. TOLAN: ves.’ 
He COURT: And ie Vike. So I wou Suncest 
phat the footnote in the S-l is an updated one, to my 
war of thinking, a rather important uteks of the prior 
if they eeke identical, I wild dee a point 
to your argument. I recognize that you have stated in 
the first paragraph-- 
MR. SANTORA: May I be heard, Hr. Tolan? in 
the first place, I don't know what is in your mind, but 
I have yeen providing this for something different from 
what you have in mind. It has nothing to do with ‘iat. 
where is no question that this statement eo taben is cor- 
vect. it is a statement of your sata in evidence, 
| signed bo aie he, and I am asking him about the dates 
which appear in there. eg 
slow, vou interrupted me sae brought in another 
_pthing, and you are trying to make some noint which I 
don't baits anneeennd at this oe 
“MR. TOLAN: I ai Juse suggesting to the Court-- 
un. SANTORA: Are you suggesting to me that 
anything in that exhibit is incorrect? 
MR, TOLAN: I am a ioesed ie to you-- 


THE COURT: One at a.time, gentlemen. 


ico si an ss So RN ao ee 
acess eee tomes 


sa sccm sccm epee enamine: <a 


| 
{ 
| 


? 

a 

= 
> 


“ | 

“A¥1104 ie | Ls | 

‘mpjp | ule tae WwW. Fugazy-cross. anna ai 299 | 
HR. TOLAN:. = “ oe to you that you 

have read to the jury, which Mr, Predericks read in, about 

the use of the financial statements certificd by the 

see iar for the year ending 1969, and what I am sug- 

gesting to you, six, aS that if you take a look at the 

annual Panerb thers are certified financial eee 

for the year end 1967, rene by Touche, Ross, which 

was put out by the company in June of 1969. 


MR. SANTORA:, ‘I am sorry about that. That is 


do with what I am asking the witness. 
MR. FREDERICKS: We will withdraw the objection. 


oe et) RS POLAT. +t amiesrry your Honor + 
THE COURT: All sight. Give back to whoever 


gave these exhibits--I guess I will give them to you, Mr. 


“Tolan. 


“(In open Court.) 


: . THE COURT: I am not sure there is a question 


bash 


. pending. If you want it read. back, you mav. 


(Record read.) ° 
BY MR. SANTORA (Continuing) : 
Q Now, at some point, regardless of the date, 
you know that this ae eae statement was flied with 


-a matter for you to raise on redirect. It has nothing to 
{ 
the Securities and Exchange Commission, do you not? | 


19 


‘recall, I mean, what happened. 
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AU , IE know it was filed. I don't know the date, 


_Mr. Santora. 


Q “After it was filed, do you know what if any- 
thing happened? 

A Wot -that I. can recall, Mr. Santora. % can't 
Q Well, do you know if there was any comment or 


ae aa for new or additional information from the Securi- 


Statement? 
A Yes. I recall that. 


| 
ties and Excnange Commission | eeheeeaie that i aun | 


Q And did you see any letters from the SEC in re- 
spect of that registration statement?. ; 

es tay haves I .don't recall any. 

~ i Ri ely try to test your memory, Mr. Fugazy. Let 

me ask you if you had any discussions with anyboey at 
ie Club concerning whether or not this statement was 
being held up by the United States Securities and Exchange 
Commission. ‘. 

A Il wasn't president. I mean, so I would have 
no eheeen to bo involved in 2¢.))\0 was. ion the board and ia 
president of a subsidiary. 1 awate cuban at all, 


Q You had absolutely no involvement in this 


registration statement? 


i) 


an 


a) 


16 


17 


’ 


did. 
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Other than signing it, as all the other directors 


. And you never participated in any meetings or 


discussions concerning either the SEC's comments or what 


Diners' might have to do to meet the SEC's requirements 


to get this thing filed as you ahd Mr. Marx wanted? 


A 


Other than-- 


MR. FREDERICKS: Your Honor, I am going to 


object to the form of that question. 


° 


THE COURT: ' Sustained. Another question on the 


same subject would be permitted. 


ay 


Mr. Fugazy, do you recall having participated 


in any discussion with anybody at Diners' concerning the - 


efforts of Diners’ Club to meet the requirements of the 


SEC with respect to this registration statement? 


A 


mo fF oO 


A 


t 


Yes. 
And with whom did you discuss: it? 


The board of dixectors. 


- Well, who, particularly, Mr. TFugazy? 


The whole board. I think it was on our agenda 


at two or three board meetings on a review of the pending 


SEC--excuse me--a review of the pending registration be- 


fore the SEC. 


Q 


- Well, you now recall that you were involved to 


| 


ma 


i 


a 
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_. the extent of having discussions with the other board of 


directors members? 

A. | I have said that all along. 

“ig te wise recall the substance of any of the dis- 
cussions concerning what the SEC wanted Diners' to do to 
get the statement effective? - - 

A I veictes that there was ee problems about 
the. Queen Mary suit. ZI recall there was nae problems 
about Diners’ had never written off any of its good wili 

_over the years, and the SEC was demanding that they write 
it off in compliance with eaeeeiie financial--the account: 
ants' new regulation on so many years to write off good 


will. 


a ee 


There was some problem on the franchise, in- 
come. They were questioning the method by which biwenk: 
were treating franchise income, both from Diners' corporate 
income from its foreign franchises as well as the Diners'/ 

| Pugazy Travel franchise, and there were several other mae | 
< think our reserves on bad debts were seriously 
questioned. ee cee it. And I) think--excuse 
itu Hooored ets World, which was pt oe whee ue 
later sold to American Airlines. for them, was questioned. 


Q So you recall, that all these matters that 


you discussed were problems that the SEC raised, that had 


Pi ; 


TN 


10 


n 
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to be cured before this registration statement could be- 


come cffective? 


A Excuse me. I @on't know that I said the SEC 


raised them. I know that I recall at board meetings that 


these topics were discussed as being problem areas in a 


registration. 


Whether the SEC raised them or whether we felt 


they were problems is something I can't testify to. 


Q All right. Well, Mr. Fuge-y, do you remember 
anybody — Diners' going és Nasnidebun to meet with the 
SEC to try to resolve some of these matters? 

A —sNO;_-I don't. 


- Q Now, during the time you were having these 


@iscussions with the other members of the board of directors, 


x. 


were trying to comply with the SEC request? 


NR. FREDERICKS: I am going *5 object to the 


question, your Honor. 


THE COURT: .IF you know. 


“A -T*ve got to say no. 


TNE WITNESS: if 7 way answer that, your Honor 


--your ees excuse Se I say no with an explanation? 
THE COURT: Well, I Think 4t is up to counsel 


who is examining. . 


aid it appear to you that Diners' and the people at Diners’ 


: 
| 
| 
| 
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Q Well, I asked you if Diners’ was trying, and 


‘you wanted to give an explanation. 

A Yes, I know, and no, they weren't trying. 

Q I am sorry. Would you repeat that? 

A -Yes. I know what was going on, but, ne they 
were not sean trying. ) i. 

Q What led you to —— that they were not 
really trying? 
| A Well, George pauune and Al Bloomingdale kept 
bugging me bis tell then to get Marx nek bhote beck wk this 
registration and that they didn't want to have a registra- 
tion at this time. 

There a many embarrassing problems, like 
ene Queen Mary, like Reservations World, like the fact that 
Continental was sued along with Diners' on the Queen 
lawsuit, and they felt that the Continental--I hate to 
ae this again, but the Continental takeover wae going 
to come soon and ae would cure-- 

MRL SARTORA: I will move to strike that unless 
the witness wants to say who said what to whom. 

THE WITNESS: ray tell you. 

CHE COURT: Ail ak Please tell us. 

THE WITNESS: George Faunce said--in face, 


he took me to lunch one day and said, “Can't you gct 


s 
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. 
oe 


Otto Marx to back off of this registration?" 


got to get the stock registered. It's worthless." And I - 
said, “And Otto is just--feels that it has to be donc.” 
He said, "Well, you know, the Continental take- 
over"-- 
T eaid, “George, if I tell Otto aie about a 
Continental takeover again he's going to throw me out of 


the window." 


° 


And I said, “Well, George, how can we? We've ; 


-. "He said, "Well, something's got to give, be- 


cause we've qot to be taken over by Continental, because 


I did go to Otto Marx and ask Otto if he would 


consider listening to them, and Otto was very adamant, 


~ 


the banks won't renew our loans, and everything like that.” 
{ 


a This is at the time thet the registration state- 
ment was being discussed at the SEC, if you know? : : 
A I'm sure it was--or maybe it was before--this 

was el cae wns a long delay. before they filed, ees 
they wane having serious problems, problems getting the 
yoarcand figures completed. 

I think we were even: late in our annual mecting 
that year. I could be wrong on that puce- 

Tap COURT: When was this ebeeee atin to which 


you have just made reference? . 


TT LE EOL EO EL ETO TT Re eS NE! NS aR RRR ARETE aT: FP mm RS OE Ah | TER AEE RT A” IAS 
: . 7‘ 
e 


wp? me - 


A~iljl 


1 mpjp_ : ane _W. Fugazy-cross - 306 

2 i {HE WITNESS: It was in 1970--Otto Marx, if I 

3 "=--Otto Marx, as I recall from the documents yesterday, your 
4. Honor, around April, reauested the stock be rewistered, 

5 and io 

6 : THE CouRT: Well, let's go back. 

q : - You have just said--and I sanen yon say it-- 


3870. The request, as I recall-- 
THE WITNESS: ‘69. I*m sorry. 


THE COURT: The request was in '69? 


tender came in 1970. I'm sorry. In 1969, Otto Marx, 


around April, requested that the--that our stock be 


11 THE WITNESS: Excuse me, your Honor. The 


14 registered. 

15 this was a subject of saveyat Menus meetings. 
16 In fice, I asked the board if -I should leave, since oo 
1, part of it, and they said no. There was a problem in 

18 getting the registration started, because there was a lot 
W of problems that year with this big lawsuit by City of 

2 | «6©beng Beach against Continents , the Queen Mary, Diners’ 

Zi poe. They named everybody. American Airlines, me, every- 
2 body. 

23 - There was a serious problem involved with 

2A 


Reservations World,.because it had been deferred on the 


zs 


books, and-most people felt it was worthless. There vere 


7: 8 8 


R 
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serious problems on the Diners’ reserves on their receiv- 


‘ables, which later on added millions of more write-offs, 


and the board and Faunce--poor Faunce went in as president ~ 


and had all these problems--felt that it was an added bur- 


den, was there some way Otto Marx could delay it, or wouldn' 


inedee that it be done this quickly, and that was the 
occasion for him taking me to lunch. 

I think it was Mr. Faunce and eet don't 
know whetner it was Mr. Asch. or someone else, but they 
~— talked to me about it, and a referred them back to 
Otto. 

_ SHE CouRT: When was this? 

THE WITNESS: Right after Otto Marx requested 
the registration. It was April or ae or June, around 
that time, your Honor, before they soreallir took steps 
to-file for a panier tion. , 

“HE COURT: Did they tell - that if they did 
take steps to file, that this information would become 
public information, and the price of the Diners' Club 
stock on the market would go down? : 

Did they tell you that this adverse information, 
if made puhtie at the time, would Grive the stock down? 

THE WITNESS: No, your Honor. “They aban’ t tel J 


me that. 
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i, ‘ ‘Soue of one yeah iin ou mentioned, Mr. Fugazy, 
were they concerning some of the operations of Diners/fuqazy 
Travel? 

A’ No -- excuse me. Just the franchise, yes. The 
franchise income. 

Q That was under Diners/Fugazy Travel? 

A : Yes. | | 

THE COURT: He said that, 

Q This 16 1965. who was the president of Diners/ 
Fugazy Travel? 

AD Y was. 

o. .We know that this seniors didn't get filed -- 
it am sorry -- did not become effective, it was filed... It, 


never became effective, Mr. Fugazy. 


~ 


Do youlnow what finally happened to stop the: 
attemots io ecntetae Lt? | 
A, Continental tendered for the stock. 
Q : ri sce. 

‘That was February 1970. — 

Do you know of eapthias happening before February 
Lo70 £8 sees the efforts to register the stock? 
A i Gan’ recall. 
Q Do you know if Diners! withdrew the Poetelvation 


statement? 


a 


10 


Ty 
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A It may have. 
Q be, Fugazy, do enn whether you and 
ie te asked Diners' to withdraw the statement? 
A I may have. I don't recall it. 
Q You are saying here today that you may have asked 
— withdraw that.ctatemeit? 
rine I don't know. You say you did. I don't know 
iy I would ask them to We waived to get our stock 
registered. i J did,. there must have been a reason. 
I just don't 9 jm 
Q I am not saying anything, Mr. Fugazy. I am 
just asking you questions. 
A I am saying I don't recall. 


Q :..I understand. You are also here claiming they 


didn't.use their best efforts to get that statement effective. . 


I am asking you now: Are you telling us that you don't know 


whether or not you asked them to stop the registration 
process? . 

OA Sil certainly aout think we stopped them between 
the time Mr. Marx asked ee April until they filed it. 
Whether later on it was such a futile effort they couldn't 
get itthrough, whether Otto Marx and I agreed, I don't : 
know. I don't recall that. 

o . To sump, Mr. Fugazy, during the time that you 


* 


‘é 


a ee dl 


ee ee A ae 


e+ ee 


SO ee ee eg eee. 


were discussing this thing with the board of directors 


_I wasn't there. But the board. certainly was not saying. souk 


A-1115 
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about the SEC and you wack having some meetings, you 

say you didn't think Diners' was trying to get this thing 
registered, become effective? 

vn I don't want to say that the board wasn't. 
Let me get that straight. i 7 


Q Tell me who you think was trying and who was not. 


—— 


A I dort think anyone purposely was trying not to, 
Fe unce deaeneneasbil me they. had serious problems and that 
they were having trouble with the SEC, that ee end I think 
aich were involved in it; could I get Otto Marx to be 
pacient wah the eed 

I don't think it was -- that the board was tryin¢e 

to avo something MRS RE GREER yi venta have known of it if 
they were. | 

Q Is that your feeling now, you don't know whether 
they were or they weren't? 

A I think that individual officers of the company | 
were trying to delay the registra‘ ion. They didn't tell the 


board that or, if they did, they told it to them when 


not get this registration through. At least I never heard 


anyone say that other than people like George Faunce. 


In fact, really it was George Faunce that was primarily 


A-1116 
gabr 4 , F caaeaaareaan - $11 
‘involved in this effort ¢ 
Q Mr. Fugazy, we are here in a lawsuit ahnvs you 


have a claim. I don't think we should use terms like board 


) 
| 
| 

of directors and aaa ‘ | — 

Could you tell me one person at Diners’ Club 

wine was involved in this registration statement that was 
trying to stop it from ee effective? 

THE COURT: Let us ignore the preliminaries that 

ecg set forth. Start the question with, can you tell me: 
the name of any one person and follow through. 


Mr. Reporter, would you read that portionof the 


pending question to the witness and if he can answer it, he 


will. 
(Question read.) 
ae Mr. Faunce, Mr. Johnson talked to me about at, 
I just recall now. , | f ' 
‘MR. SANTORA: Reitien teas this is not people || 
{ 


talking to him. I asked him about people who were not using 


their efforts to get it.. He's got Johnson in, who is not 


: part of Diners’ Club. 


TE WITNESS: He is on the board. 
Q Johnson is one of them. 
THE COURT: He ‘says that Faunce and Johnson tried to! 


prevent the registration from becoming effective. 


° 
a —s ; 
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Can you tell us what, if anything, either of 


those gentlemen did or said to prevent the registration from 


‘becoming effective? 


A Yes, sir. I recall one meeting with Mr. Faunce and 


_one phone call conversation with Mr. Johnson. 


Mr. Faunce said to me, _ are having serious 
problems with the SEC and getting Otto's and your brother's 
and your stock registered. 

He gave me plausible reasons, your Honor. He said, 
“He: got: this $80 million lawsuit against Continental and 
Diners' Club by the City of Long Beach which you are working 


on to help us get it settled, we have got the problem of 


the franchise income, we have got.the problems of the 


reserves on the receivables which we are not sure about, we hav 
‘ 


got the problems of this reservations world, which if we 
can get it sold in the next month or so -- I was doing the 


negotiaticns and sold the company to American Airlines for 


them. He said, if we get these things done, we can get the, 


registration finished, but we have problems. Would you 
talk to Otto. 
I said I would. 


Harold Johnson called me and I think he -- Harold 


indicated that he had lunch with Otto Marx, he and Otto were 


good friends. 


€ 
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He said, Bill, we have problems, as you know, 


-3 || -with this registration and if you could talk to Otto to 


i. ‘see if we could delay it or-do something. | | 
| And I said listen, if I can help I will. : 
6 | i Again I explained what our position was. Otto and | 
7 I were watching our stock go down and we couldn't sell the | 

8 stock shiek wes were losing money and I explained to him our 
9 position. | : 
10 z think that's the only dies aes ! 

oe a THE courT: ‘You were anxious, of west, at that ; 

2 time to get rid of your stock before it went down further? , 

oo A Sure was. | 

iM. sie THE COURT: And all these problems which were . 
5 mentioned ak financial problems, were — not? “el 
16 . THE ‘WITNESS: Serious problems, your Honor. 

17 THE COURT: Serious financial problems which | : 
18 would have effected the value of Diners' Club stock, is that | 

19 right. 

20 THE WITNESS: Yes, your Honor. 

21 | MR. SANTORA: Your Honor, I would like to 

en read for the record from this witness' deposition in this 
23 case dated November ll, 1971, the ace shea testimony under 

2A oath which appears at page 166, line 5 through er 25 

25) as follows -- : , 


yr oY BR 
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MR. FREDERICKS: | Your Honor -- 
THE COURT: ' Let counsel get the transcript. 
As a matter of Sat af you do van another copy, this 
ees ZT would. ike - have in Seriet of me. If you 
don't have it, I am not rare to delay the trial to get it. 
You Set. Bice At? oF 
MR.SANTORA: I am sorry. 
THE COURT: All. right. 


MR. TOLAN: What page is this, your Honor? 


THE COURT: ~ Page and line. 


MR. SANTORA: Page 166, line 5 through page 168, 
25% ae | 

Do you have it? 

MR. TOLAN: Just a second. . ‘a : 

. (Pause.) 

MR. TOLAN: Your Honor, wa. wed give you our 
copy. 

MR. FREDERICKS: We have read it. We will make 


it available ‘to the Court (handing) . 


THE COURT: Thank you. 


MR. SANTORA: I appreciate that, too, your Honor. 


THE COURT: You may proceed. 
Q 166, tine) 5. 


A Excuse me. I don't have one if you 


° 
. 
ot ocmee ines oot 
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2 want me to read it. ; fe 
3 THE COURT: He is going to — it aloud. | 
2° Ll ace These are the questions addressed to you and | 
5 || these aie your answers, Mr. Fugazy. | | 
€ a ty Did Mr. Asch ever discuss with you any comments 
q received from ie SEC concerning ‘ies financial statements | 
8 of the Diners' Club, Inc. filed with the registration ! | 
9 statement? : i 
10 "A Yes, we had several on on it. ot 
11 a "Q Who was present at ‘hese aa tines 
12 mie" Everyone, Flug had — a trip down there to talk . 
ms «|06t over with an ee touethes with Matt Gallagher, the 


controller. We had a meeting, several meetings. 


"0 Was anyone from Touche Ross present? ' 
Fort : 


"A Yes. 


18 “A I believeHeft:. ~ 


-""Q Was Mr.Asch present? 


20 we Yes. 

21 “89 "Was anyone else present? 

"A George Faunce, Si Flug and Matt Gallgher. 
Did Mr. Asch ever show you these comments? 


"A - Z think he sent me a copy of them. 


47 *9 Who from Touche Ross? es i 


ae 
ueper 
rs) 


“O Ivam referring specifically now, Mr. Fugazy, to 


ao ££ 8 @ 
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comments from the accounting section on financial state- 
ments of Diners’ Club, Inc. | 
a "A Tjust don’t recali having seen them. 
a. Do a: any specific conversations that you 
ee this subject? | : 
"A I recall meetings being called ~ Mr. Faunce to 
@iscuss the problems and completing the SEC registration. 
*0 Do you recali any sp-cific meeting with Mr. Faunce 
‘on eas problems? ae 
“n Offhand, I rae don't know. 
=O “what did Mr. Faunce say those problems were? 
“A Monumental. 


"9 Aside from being monumental, what were the 


problems? - 


“A There were all sorts of problems both in the credit 


card area, the travel card area, the collection agency. All 


| 
of these subsidiaries had certain problems that had to be oe 


or corrected before a registration would be approved by 

the SEC. They wanted a a accounting technique on the 
franchise income both for Diners' as well as Diners/Fugazy, 
some clarification on the Continental holdings where certain 
of the conversion rights — have to be execcuted. There 


was a serios of problems. 


"Q -Were you ever present at any meeting at which any 


omen meee tee inn ce eanentintt nett |i EC eNte CCE LALLA GCL 


A-1122 
— ae W.Fugazy-cross. i a 317 

2 decisioa was made on any of these problems? 

3 i _"A. No, it got to be so difficult that it became | 
4 || more and more apparent that the registration was going to | 
5 be ae excuse the expression -- a monumental task to get 4 
ae through. 

7 "9 Was _ negotiation to your ere made 

8 | by Mr. Faunce as to whether Diners' Club, Inc. intended to 
9 | comply with the SEC request?" | 
10 ; Statement by counsel: | 
a -"MR. MARR: That's objected to as leading. 
12 "A No, I believe Diners' Club tried to comply with the| 
13 SEC request. It got to be avery slow and tedious problem, 
14 Finally when Continental tendered, you know, Lt killed is 
15 whole situation. They just withdrew it. I believe that | 
16 | up +o the time of the Continental bender that an effort was 

7 being made to comply with the SEC. 

18 "@ Do youhkow erie is etter was being made or is 

19 |} that your surmise? | 

20 “A No, I was not really involved with it, no. ; 

21 mean, it a certainly a drawn out process, but I don't 

22 know whose fault it was. It didn't appear like they were 

23 | getting anyplace." 

2 Mr. Fugazy, do you recall testifying under oath | 
p25) and giving those answers in answer to those questions on | 


& 


ee erm cere a memetrteremmenennenaper amaranereeeeregeeeeernerearenetapearmmnaraeser=eeeced 
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November 11, 1971 in this case? 

A If it is my testimony, I recall it. I can't 
recall the exact testimony, but I recall it. 

Q -With respect to your claim that Diners' failed 
to use its best efforts to make effective the registration 
statement, Mr. Fugazy, would you like to withdraw that 
claim? 


A I don't think I have said anything different today 


than what I said there. I don't understand where there 


is the disparity. They were going Cuecaials te phiurte. bit 
it wasn't resulting in anything. They would like to have 
withdrawn it. I am saying the same thing. There were 
serious problems. I didn't recall about the trip to 
Washington. I didn't go to Washington. 

QO Br. Fugazy, let's eke te your own claim siiuet your 
contention that Fugazy Travel Bureau was fraudulently 
induced to sell its assets to eines Club ini967. 

Would you please tell the jury and the Court, if y 
can, what Fugazy Travel weoiile received from Diners’ and 
what Diners' paid for the assets of Fugazy Travel in 1967? 

THE WITNESS: Your Honor,: I am going to be guessing 
because I -- 

THE COURT: In other words, you have no clear 


recollection? 


| 


Oo ¥ 


“ 
’ 
“4 
| 
1 
| 

t 

i 
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& 
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2 Q Were they part of the same discussions? 

3 A. No. | | 

4 Q. What Reais mean they were notpart of the same 

5 || discussions? Explain that, please. . 

6 - Well, prvceiiieaain took it upon himself to work out | 

7 my dead eeanune he had a serious problem. I was going to be ; , 
bene 

8 


making more money than he was earning in Diners' Club and 


more money than Victor Herd was making inContinental. We had 
10 to meet and discuss it. © They had to charge salary ihe 


11 schedules. 


Mr. sical was it discussed at.this time, and I will 


¥ He negotiated the deal separately with me on my | | 

13 salary and then my compensation. | | | 
| 

“ » wa 


15 talk about the ada that you gave, June, July and August 


| 
| 

16 of 1967 -- was it-discussed between you and Mr. Bloomingdale . 
7 and were you discussing going to Diners' as an employee | 
* apart from whether or not there was a nein ce assets? a 
19 A No. 
20 oO. So your discussions with respect to becoming an 
21 employee of Diners Club were tied in with and were dependent 
” ‘whether or not you went ahead with the sale of assets? Me 
23 A Oh, I would say definitely. | 
aA THE COURT: I believe you did testify previously : 
. | 


that Mr. Bloomingdale had wanted you and your personal ser- 


10 


11 


ee 


18 
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vices andthat you indicated that you would not come and just | 
leafe the travel agency? 
A That's right, yes, sir. 


THE COURT: I gather your position was, it was take, 


me with it or don't take me at all? ‘ 
A Yes, sir. 
Q You see the reference in page 24 to Salary of 


$35,000 per year for Louis Fugazy? 
A Yes, sir. 
Q Was that also discussed at the same time next 


with the sale of the idiieict at the same time the dis- | 
| 


cussions were going. on just as your employment agreement was? . 


A Yes. 

Q You Siew see on page 24 -- I think you Ainenmsia 
this on.your direct, Mr. Fugazy -- the reference to your 
receiving some portion of the franchise fees for the sales | 
of franchises that would be made by Sihere/p Fugazy Travel 
after the purchase of assets? .. 

A Yes.” 

.Q “All right. 

When you were negotiating the sile of assets to- 


Diners' Club, did you discuss with Mr. Marx or by yourself -- 
were you and/or Mr. Marx receiving the right to receive some 


part of these franchised fees that would be sold aftward? 


-_ . 


i) 


17 


18 
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There are some numbers-~ 

MR. FREDERICKS: ‘Do you want a clean copy? 

THE COURT: I don't think so. The numbers are 
not part of the report itself and should be disregarded. 
The exhihit is in evidence. ; 

Perhaps Miss Kruger can erase the penciled 
numbers, and that will take care of the problem. 

. (Defendants' Exhibit G for identification was 
received in evidence.) 

Oo °*, ws Fugazy, I put before you Exhibit F, which 
you have identified as the June 30, 1967 financial state- 
ment of Fugazy aveved: ond 2 put before you Exhibit G, 
which is entitled Diners' Club, Inc. annual report year 
ended March 31, 1967, and I ask you to open to the state- 
feet of assets and liabilities, sir, in both documents. 

A Yes. | 

Q Now, a en looking at the Fugazy Travel 
balance sheet, do you see the statement there, the total 
assets of $4,230,225? 

A: Yes. 

Q Does that appear to be accurate, to the best 
of your memory? 

A I would think so. 


Q “I want you to turn to page 6 of the Diners' 


+ Av1127 


and took from the--I'm sorry--the Tower acquisition that 


| 
| : Bou | | 
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Q Yes. | 
A Fugazy Travel Bureau? 
Q Yes. 
iN I would say it did. ' ae 
THE WITNESS: I said Fugazy Prive’ Baeend: | 
your Honor, specifically, because without the other com- 
panies that were taken into it, Fugazy Travel Bureau it- 
self, I believe, did. : | 
Q In 1966? 
A ° Yes. I'm not sure, but I think it did. | 
Q  #£\Now about 1965? | 
A I think Fugazy Travel Bureau itself made profits | 
every year. It was some of the companies. that we picked up | 
| 


were carrying losses. 
Fugazy itself has pretty well always been, you 


e 


know, profitable. 
Te Now, Mr. Fugazy, did you in 1967, when you were 
Prk a ; , | 
talking to Diners' or when you were talking to Mr. Marx de 


the Diners’ discussions, did you ever have any discussions | 


with Mr. Marx about the fact that Diners’ had assets ney 


the e of $108 million? Did you ever hear that number 


be fore? 


2 ee 


16 


17 


S + a 8 


Pugazy-cross 
We hed whatever adequate cash we necded. 
never had any prob’ems with 
Do you know how much you had? 
Excuse me. Do you want:--you mean as of June 
THE COURT: You don't know as of June 30th 


without refreshing your recollection from the balance 


THE WITNESS: Wo. We never had much cash, be- 
cause we had big receivables, but we had no problem. 
THE COURT: 


Looking at the balance sheet, will 


you tell us if that refreshes your recollection as to the 
cash of Fugazy Travel Bureau, Inc. and subsidiaries as of 
June 30, 1967? 


THE WITNESS: assets of $2,097,000, 


| —- 


including $5,507 cash. Accounts-receivable, $1,770,000, 
less reserves of $87,000. Notes receivable of $91,750. 


Prepaid expenses and deposits of $229,788. 


$2,093,937. 


I guess they took off the receivable that wasn't 
current, less 297. 
| TUE COURT: ie that your cash, as I understand 
it, was in the amount of $5,407? 


THE WITNESS: You mean cash on hand? 
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Q You mentioned a moment ago that Mr. Marx wasn't 


e 


happy with Diners' depending on Continental to get financing. 


your company could sustain itself on its own operations without 
the loans that Mr. Marx was making? 

: MR. FREDERICKS: Objection, your Honor. There 
is no evidence of any loans yet. 


MR. SANTORA: Iwill rephrase that if there is 


' Did you have any discussion as to wehther or not 
no evidence. I thought there was. 

Q ‘Do you know how much financing Fugzy Travel obtaine 
from any source in the period of 1963 to 1967? 


A As I stated before, I thought we had about a 


Q Look at the liability side here, Mr. Pugazy. 


I see a  Petarence to notes payable to stock- 


-——-nReeeomieeneeRatn hnestinitt: <eemnit censdelanSnn-trsi—-esetteih tk eatin ee fy — a ~— 


holders. That is a liability of the company, $825,000. 


million five in loans or borrowings. 
Who was that’ money owed to? : 


I would think that was Otto Marx. 


Was any of it owed to you? 


It may have been, ycur Honor. 


I don't know. 


Do you have any clear recollection? 


No. 


THE COURT: Who were the other stockholders in 


June of 1967? 


RB LY -R RP 


I wouldnot think that the other associates of his had made Lodn 
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A Mr. Marx was and some associates of his were 
all the stockholders. 
At that point my brother and I were not stock- 


holder 


if) 


THE COURT: Were you not a stockholder? 
THE WITNESS: No. 


THE COURT: So that notes payable to stockholders 


would have been Mr. Marx and/or his associates? 


THE WITNESS: I just don't know. I would think -- | € 


to the company. I would think it was principally 
Mr. Marx or one of his companies. 


THE COURT: Was one of his companies a stockholder? 


I would think it would be Otto Marx. | 


THE WITNESS: No, I agree with vou, your Honor. | 
| 


THE COURT: So $825,000 was owed by Fugazy Travel’ 
Bureau to Mr. Marx on June 30, 1967? | 
A It would appear so, your Honor. 
TNE COURT: All right. 

Q The next item there, Mr. Fugazy, under liabilities 
where it ae iiss payable to Travel Credit Corporation, 
1,465,000, do ee Wie the netueiniaie of Travel Credit 
Corporation were? 


A That was Mr. Marx' company, I believe.. 
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. Qo Does that indicate to you that the company owed _ 
3 Mr. Marx some $2,299,000 at that point? 

“4 THE COURT: Sustained. 

5 | Q Mr. Fugazy, in your view, could Fugazy Travel 

6 had continued to operate in June of 1967 under the present 

7 situation without the moneys advanced by Mr. Marx or his 

8 companies? | 

9 j A Could we hens “-- you mean if Mr. Marx took his | | 
10 money out? | 
i Q Yes. | 
12 AWe would have to have other eee. Mr. Marx was | 
13 putting more money in if ever we needed it. There was no | 
4 problems. | | 
15 | Q All right. | 
16 Did you have any discussions with Mr. Marx as | 
17 to whether or not Fugazy Travel was going to accomplish the | 
18 || things that you said you wanted to do in some way in '67 
19 if t'iey didn't go ahead with the Diners' situation? 

v4) MR. FREDERICKS: Your Honor, I -- | 
21 THE COURT: Sustained. | 
2 Q You said a moment ago, Mr. Fugazy, that Diners' -- | 
yA} Mr. Marx didn't like the Sinancied picture at Diners', you | 
2A didn't want to count on Diners' to provide the wherewithal, 

25 the financing to go ahead with some plans that Fugazy 


ee oa a 
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* | Travel had. | | 
3 ; Let us take ourselves back to June of 1967 . nal 
4 and tell us, Mr. Fugazy, if you and Mr. Marx prior to the | 
5 . time that Diners' negotiations started with exploring any | 
6 other alternatives to accomplishing these things that you neede: 
7 the financing for? a a | 
8 A Your Honor, I think I testified. | 
9 , THE COURT: I thought it was covered. All : 
10 right. It may be preliminary to another i tae ef 
| : 
| ll ‘" You were speaking, as I recall, with: some ‘under- 
i 
12 writers? 
13 ; THE WITNESS: Yes ,your Honor. We were talking : | 
14 to several companies. I mean, we had no eer needs to = | 
| 15 | to talk to anyone. | 
| 16 | rs ‘THE COURT: Did you speak to anyone else ethene | 
7 to obtaining moneys aside from the underwriters you mentioned | 
| - - already? A é | | 
3 : A ms Not that I am aware of, your Honor. Mr. Marx | 
0 handled all that all the time. Akl I know, we always had 
l enough money to pay our bills and had no problems. 
2 Mr. Marx made sure of that. 
B Q In June of 1967 was Fugazy Travel able to borrow 
O84 from a bank without Mr. Marx' guaranty? | 
-) A I would think not. 


{ 
} 
i 
| 
1 
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é it -- een the synergism was great. : 
$ Q — like to read from your deposition, Mr. 
4 Fugazy, conducted on July 22, 1971, which has already been | 
5 “marked as Defendants’ Exhibit A in this case. | 
6 Reading from page 16 of that transcript -- 
7 A I don't have it. | 
8 9 I am reading it, Mr. Fugazy. 
9 MR. TOLAN: Tell me what you are going to read, | 
10 please. . . . . . | 
11 MR. SANTORA: Page 16 of that ee ang | 


12 line 9 through 15, Mr. Tolan. . | 
| 


13 Q On July 22, 1971, you were asked these questions 
14 under oath at your deposition. I am sorry, let's — that 
15 back to line 2 so ae can get a full understanding of it. | 
16 "0 At the meeting on June 23, between Mr. Lifttic, | 
VW Mr. Marx and yourself, what did Mr. Liftig say at | 
18 this meeting? | 
19 ; "A Well, Liftig again said to Marx that Bloomingdale | 
20 wanted very much to buy Fugazy Travel and would be ee 
21). in it and again repeated for Marx' edification the dramatic 
22 changes in Diners' Club vis-a-vis Continental. 
23 "Q What did you say at this sete 
mn A "A. Ieaid that I wasn't particularly interested in 
- 95 ! 


the deal. I was never too ~<- I was never too thrilled 


3 “f 
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2 Q Do you remember a Mr. Piscatella? " | 
3 A Tony Piscatella. | 
4 Q Tony Piscatella. 
5 A He used to work for Busetti for a while. He's 
6 | not there any more. | 
7 Q In, let us say 1966, Mr. ania did you have 
8 any idea of how Pierre Busetti compared in size, let us 
9 | say, to Fugazy Travel? 

(10 | A In the United States? | 
il | Q Yes. In the United States | : | 
12 | A I didn't think. they ranked within the first 
13 | 30. | 
14 | ~ Q Now, do you recall whether or not conversations | | 
15 | were going on between Mr. Marx and somebody from Pierre | | 
16 | Busetti in or about 1966 concerning a possible purchase | | 
V7 of Fugazy Travel? | | 
18 A ‘As I say, I know we talked to Busetti. Whether : 
19 we were going to buy them or they were going to buy us, 
mt nothing, thank God, materialized. 
a1 | Q Well, in 1966, Mr. Fugazy, were you still carry~| 
ot ing your loss deficit and your minus net worth? | 
23 MR. FREDERICKS: Z will object to that, your | 
2A | Honor. 

2 THE CouRT: Sustained. 
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ing any companies in 1966, Mr. Fugazy? 

A We bought seme companies, sure. 

Q Were you interested in selling at ali to Pierre 
Busetti in 1966? | 

a No-- 

MR. TOLAN: Would the questioner say, when he 
says, "you," does he mean "you" personally or Fugazy Travel? 


THE COURT: Sustained as to form. 


MR. SANTORA: I appreciate that. 

Q I will say, Mr. Fugazy, when I am talking about 
purchase of Fugazy Travel, when I say "you" in that last 
question, I am referring to the company: Fugazy Travel. 

A Well, I didn't own the company, so I can't 

speak for what Mr. Marx may have been doing, but I certainly 
would have been surprised, but I think I would have been 
shocked had Me. Marx been talking about selling our company 


to Pierre Busetti. I just don't think-- 


Q Why do you say that? 


A Because it was a bad company. 

Q Bad in what way? 

A Reputation, financially. They are shut--they're 
out of business. They have been out of business for years. 


They may still be in business in the United States, but 


Q Do you recall that you were interested in buy- | 
| 
| 
| 
| 


| 
| : 


4 


| 
| 
a 
: 
| 


18 


19 
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all their Italian operations are shut down. ‘ 
Q Well, would you say in 1966 they had a bad 


finzncial reputation? 


A Yes. 
Q .Very bad? 
A In Europe, very bad. 


Q How about here in the States? 

A Oh, I don't know about the American company. 
They weren't owned by the same people. But they had a 
bad reputation in Europe. | 

Q Now, do you recall ever-- 

A Excuse me. I don't mean Piscatella. He had 


a good reputation. 


| 


Q How long have you known Mr. Piscatella? ; 

A How long have I known him? | 

Q Yes. 

A ‘Ten, fifteer years, in and out of the industry. 
Q Well, in 1966, if I suggest to you, Mr. Fugazy, 


that Mr. Piscatelia was employed at Pierre Busetti, I 
will ask you if you recall speaking to Mr. Piscatella in 
1966. I will say in the period of April or May of 1966. 
A Could well have been. 
0 Did you speak to Mr. Piscatella about any 


possible acquisition of Fugazy Travel }y Pierre Busetti 


stearate liaisons saasescabnalliieansssnoonenercests tare-ataneaierriins 


18 


19 
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in that period of 1966? 


MR. FREDERICKS: © Your Honor, I am going to 
object at this point. This is so far beyond the direct, 
and it is getting into collateral matters. I realize 
this is cross examination, but I .on't see that we are 
going anywhere but into collateral matters. It is clearly 
beyond the direct examination, and I don't see the rele- 
vancy, and I am going to object to this continuing line 
of questioning. 
THE COURT: Are you going to be pursuing this 
line for any length of time, counsel? | 
MR. SANTORA: No, I am not, your Honor, but I 
would like to mark an exhibit. | 
THE COURT: All right. I will sustain the 
objection, and at this point, if you wish to offer aa 
exhibit, you may do so. 
(Defendants' Exhibit H marked for identifica- 
tion.) 
THE COURT: We will call this a memo of under- | 
standing at this point. | 
Q Mr. Fugazy, I place before you Defendants' Ex- 
hibit H and ask you to take a look at that, please. Is 


| 
that the letterhead of Fugazy Travel Bureau that your 
company was using? 


A-1135 
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2 ‘ies I say “your cians” I mean that Fugazy 
3 Travel Bureau was using in 1966. , 
4 A Yes. I would think so. It looks like it. 
5 Q . Have you ever seen a copy of this nemorandum 
6 before today, sa. Fugazy? 
7 A No. 
8 e Q Have you ever beart-oe its existence? 
9 A Peneerey mee Weer I said, I knew. that 
10 Marx was talking to Pierre Busetti. I met with then 
11 | what is the eax? | i | 
oe Q 1966. 
138 A "66. I met with them. 1 met them in Europe 
°14 || -once, but nothing ever developed. I didn't know that 
15. Marx had even. reduced this to a eect aioe saw this the 
16 other day: Ueenes me. I have seen this before, but I 
W7 didn't even know that Marx had reduced it to the possi- 
18 Biiiee of an understanding. | 
19 The deal never went through, and I never even | 
20 discussed it or knew iit lent. terms. 
| 21 |} - Q ' Did you know that the talks were going on? 
| 22 A i Said that. in fact, they talked to me. | . 
23 Qo. I understand that. Did you Epa any of ‘ce. 
aA terms with people from pence Busetti? 
25 A Not at all. 


13 


14 


21 


| 
| 
4s PhLerre Busetti2?" ; . | 
| 
l 
1 
| 
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Q What did you discuss with them about the talks? : 

A. I thought it was a different thing. I thought 


Marx was talking to them about a joint venture, whereby-- — 


I think what we were going to do is, we were going to 


| 
‘package their product in the United States. | 


They had one office or two offices in the Unitec - 


| 


i 
i 


States, and they were going to service us in Europe, and 
I recall going to Milano to meet Frankolini, who I think 
was Tony Piscatella's boss, and I may have even met the 


owners, but it wasn't, in my opinion, it vonete « program 
whereby they were going to buy us. | 
ra me 
- We were going to do a joint coats together, | 
or we were going to take over their American company. I 
just am not familiar, and I have never read this before. 
| THE COURT: I am sorry. I must have missed | 
that. You said you never iets this before, but you saic a | 
few moments-- — ; | | 
THE WITNESS: I Te my counsel 


asked me something about Pierre Busetti, and I asked, “what 


They showed me something. The only thing I 
noticed--it says "William Fugazy would be a consultant.“ 
I saw that stand out. That's why it struck me as being 


the same document. 


e 


2 lini or Tony Piscatella or somcone else, about the 
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2 Tostentnys counsel showed it to me. 
3 a Q You a being a consultant, Mr. Fugazy. 
4 - Did it ever come to your attention that there were discus- | 
5 sions going on between Fugazy Travel and Pierre Busetti, 
6 that some arrangement would happen whereby you could be- | 
7 come a consultant to Pierre Busetti at some salary? 
8 A Atot of people nda talk about things-- 
9 0 I asked you if you ever knew about anything | 
10 like that going on in 1966. | : 
ll ee A.° * Never with me: ~ | 
2 Q- Well, do you remember any discussion about | 
3 | mniince committing--Mr. Marx committing you er suggesting 3 
. 1 
14 to Pierre Busetti that you would. engage | in a non- scesteociects tek ial 
Ro | clavse with Pierre Busetti? | ; | 
or THE COURT: Sustained. | 
#54 
VW Q Can you tell me anything, Mr. Kegan ¥, thet Me: 3 
18 Marx may have said to you or that you remember Mr. Marx ! 
19 having said to you about these discussions? | 
20 | THE COURT: I,think that has been asked and ! 
21 answered, but I am going to allow it once more. I hope | 
oe " counsel will move on. , 
23 : (To the witness) You may answer the auestion. | 
2A A Ne. Marx asked me to meet With. either Franko-~ | 
| 
| 


& 


‘dence. 
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possibility of Fugazy doing something wit’ Pierre Pusetti. 
I also have a recollection of having, when I was in Europe 


on a trip, meeting with them. They wanted me to see their 


facilities. They wanted to take over our Italian opcra- 


| 
| 
tion. We had an office in Milano and in Rome. 
I did not believe, to be very honest with you-- 
I am totally surprised at seeing this reducec to paper, 
because I don't--now, Mr. Marx can say I was wrong. 


I just don't remember discussing these terms 


‘or conditions or anything. I just never thought they 


reached that stage, and obviously they didn't reach any 


document before. 
Q Well, did it ever come tc your attention as 


| 

| 
stage, because they never happened, but I never ‘saw this 
to how these'talks ever broke off or were cancelled or | 


terminated or anything like that? 
Ae No. 
MR. SANTORA: Your Honor, I would like to offer 


Exhibit G into evidence. 


THE COURT: All right. G is already in evi- 


MR. SANTORA: I am sorry. I mean Exhibit ll. 
THE WITNESS: Do you want these other exhibits? 


MR.’ FREDERICKS: . What is G? 


aA 


Fugazy .Travel Bureau by Tower to Mr. Marx's company? 


iam ee — a SOLDER AOA AN ee mm AON 
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THE COURT: G is the annual report He wie~ 
ceili himself. H is the document the witness indicated 
he didn't see before, I believe he stated yesterday. 
| MR. FREDERICKS: I don't see any foundation 
for letting this document in ehceinals this witness. 
THE COURT: At this time , suggest it would 
be appropriate for ‘a to sustain the objection. It doesn't 
mean that a later time wilj > come where it might be 
admissible. 
MR. FREDERICKS : he toe ih have no objection. 
THE COURT: Gis in already. Ee just thought 
G was H and H was G. 
The objection is sustained to H for the moment. 
It will remain marked for identification. . 
Q | Mr. Fugazy, do you recall testifying in stladiig’ 
to questions by Nr. Fredericks that you met Mr. Marx in 
or about 1962? 
A Yes, sir. 
Q And was that in wcicurn lvoe with the sale of 
A Yes, sir. 
Q.+ And 2 think. you indicated at. that timo that 
you knew that Mr. Marx paid about $1,500,000 for Fugazy 


Travel, Is that what you recall? 


we 


A-1140 
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ves, sir. 
O° Now, the time Hak ie Marx was epeaking +6 
Tower, were? wih a. director of that company? 
A x don't recall. I may have been. 


Q By the way, can you tell me who approached 
whom on that Scns 7 

MR. FREDERICKS: What is he talking about? 
THE COURT: I don't understand it, either. 
Restate the question. 

MR. SANTORA: Yes. 


« 


Mr. Marx to buy the company? 


A I believe Mr. Marx approached Tower. I'm not 


sure, though. 


Q Did Mr. Marx approach Tower or did Tower 7 
| 
| 


Q Now, whether or not you were a director of 
Tower, which you are a little unsure of today, did you have 
a position in Fugazy Travel Bureau ‘$tsel¢? 

| MR. FREDERICKS: I am going to object to the 
form of the iceieielhant your 7 

THE COURT: ves. What was dt? In i9-- 

MR. FREDERICKS: 1962, your Honor. 

THE COURT: In 1962, was that when Mr. Marx 
purchased the stock of the Fugazy Travel-- 


THE WITNESS: Bureau. 


= & 8 


® 


MIpjp 12 W. Fugazy-cross 


A-1141 


$87 


THE COURT: --Bureau from Tower? 


THE WITNESS: I believe that was the date, your 
Honor. 


MR. SANTORA: Your Honor, I believe the witness' 


testimony was that he purchased it in '63, but that the 
negotiations started in '62.-°: 
THE COURT: All right. Fine. 


At the time the negotiations began, in 1962, 


"were you an officer of Fugazy Travel? 


THE WITNESS: Yet, he I was ocaataene, 

THE COURT: Did you remain an officer after 
the negotiations were a ore 

THE WITNESS: Yes, air, 

THE COURT: And an that in the position of 
president? | 

THE WITNESS: Yes, Sir. 

Q “And did you rie ainin in any of the discus- 

sions with Mr. Marx prior to.his agreeing to purchase ae 


company? 


MR. FREDERICKS: Your Honor, I am having diffi- 


culty following the questions. 
THE COURT: Yes. I assume--and it is diffi- 
cult for a witness to assume--you are talking about Ir. 


Marx's purchase from Towcr. 


a A 


ms Ff Be 


A-1142. 


ae i3 a» ; “W. Pugazy-cross 
“wR. SANTORA: Of Fugazy Travel. 
THE counr: Yes. 
At the time of the purchase by Mr. Marx of 
Fugazy stock in Tower, at the time that was being nego- 
tiated, did you have converpesians iit aes Marx on the 
subject? | 


MR. FREDERICKS: Well, your Honor, that is 


_ my problem. On the subject of the negotiations or any 


subject at all? 
+ HE COURT: Any ie ere 
THE WITNESS: Yes, Sir. 
Q : Did you discuss with him the negotiations 
going on between Tower and Mr. Marx for the vurehage of 
Fugazy Travel? 


A No. 


Q Did you ever have any discussions with people 


at Tower concerning these negotiations? 


THE COURT: That is while they were going on? 


Q While these negotiations were going on in ‘62 


and up to '63, when he bor ht it? 


A I would think so. I can't recall anything, but 


I don't think so. 


Q I want you to think carefully, because you 


were talking to Mr. Marx about your coming with the company. 


ed 
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THE COUNT: Sustained. 

Q | Do you remember speaking with Mr. Marx at some 
time when he spoke about coming with the company, when he 
purchased it from Tower? 

A ‘I don't-- 

Q You were with Fugazy Travel and Mr, Marx was 
talking to Fugazy Travel. Did you have any discussion 
with Mr. Marx while these negotiations were going on about 
the possibility of your staying with the company after Mr. 
Marx would waeeneee a =a | 

A- Yes. 

o Had Mr. Marx purchased the company at the time 
you met with him? 

THE WITNESS: stones Honor, I can't follow. . I'm 
just, lost. I'm sorry. 

THE COURT: He doesn't understand the gques- 
bien, ‘ 

Next question. 

Q Sed yes meet with Mr. Marx and have any @is- 
cussion ae eee the Tower-Marx discussions about the 
possible purchase of Fugazy Travel before the consumma- 
tion of the purchczse? | 

MR. FREDERICKS: That's been asked and answered. 


THE COURT: I thought he answered, "No." 
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That is the conten. ania wae asked be read back. 
| MR. SANTORA: - He is changing it, your Honor. 
Q : You said you don't eenats any discussions, 
but I am referring back to seine earlier testimony. 
UA , I didn't say I was having any discussions. 
Q No, Mr. Fugazy. At some point you had a con- 
versation with Mr. Marx about coming with him. Do you 
sonenber you said you were going to be a 50 per cent owner 


at some point after Mr. Marx recouped his investment? 


A, I don't think. that was my testimony. 
Q | you don't remember testifying to that, sir? 
A Not exactly that way. I mean, you're changing 


what I said. 


Q I don't mean to. If I have changed it, please-- 


A I can explain it to you, if his Honor will let 


me. I will try to explain what I did, if that-- 


THE QOURT: Do you want an explanation, counsel? 


MR. SANTORA: No. I will ask the questions, 
your Nonor. | - 
THE COURT: All igi, Ask him another ques- 
tion, then. 
| Q Did you ever have a meeting with Mr. Marx at 
all before the close of the purchase from Tower to Fugazy 


Travel? 
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st (ak See : ‘ 
3 Q All right. ‘ie, ao you know where you met with | 3 
4 ~ him? | 
5 | A 1 would think in my office. | 

6 Mas Q (The office of Fugazy Travel? 5 

ee | a? Yes, sir. ; a | 

8 | — Q And while he was there, did Mr. Marx — any | 
9 questions to you at all concerning the business of Fugazy : : 

10 | Travel? é | 5: 1 

u | | Be *~ Yes. i a vn tor, | ; : 
12 Q Do you recall what it was Mr. Marx asked you? | : 
3 | A “How's business?" 

: ae 

14 | Q . And do you recall approximately when this was? i “4 

15 A 1962 to '63. | | | | | 

16 | ~ 19 Before he closed the puneghiaas? | | 

7 A Well, you said while he was negotiating, yes. | | , 

18 : "~ When he asked you, "How's business," do you | 

19 re what you aekd to him? oe 

20 A It depends cn A a of the week it was. ! 

21 mean, I'm sure I told him how business was. I don't re- | 

22 "call exactly how business was then. Business in Fugazy | 

23 was probably good, and business in the other companics — 

“A | probably wasn't seetalts but he talked to me about how the . 


2 company was. doing. 


+ om. 


20 


21 


& 


mpjp 17 


A-1146 : . See 
W. Fugazy-cross ‘ 

Q And did he also talk to you about how it 
operated and the mechanics of how it operated? 


A Well, he studied it for six or eight months 


before he bought it. 


P a I am not asking that. I asked, did he talk 
to you. 
A He certainly did. 
Q Mr. Marx was not experienced in the travel 


business, was he? 


A I don't, you know, recall his having any back- 


° 


ground in that. He was a financier banker, but I don't 


recall; 


Q ~ Didn't he come to’ you to find out something 
about the travel business at that time? in 


A ZI don't think I have ever testified to that, 


Q | Did Mr. Marx ever ask ae at that time to 
fill him in on how the company was operated, where it got 
its profits from, how you were operating it, what ite 
financial picture was? | 

MR. FREDERICKS: Your Honor, counsel is jump- 
ing from one guestion to the ers 
THE COURT: Is the objection as to form? 


. MRe FREDERICKS: . Yes. 


aks cinema cmmneminesene < sinte 
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2 | THE COURT: It is several questions wrapped 

3 ‘into one.” I a ated counsel appreciates ek ° 
4 "4g Did Mr. Marx ask you at that time, the time 

5 ‘ you are speaking of ua, to fill him in, to give him some | 

6 ' of your knowledge and some of your background to him in the 

. a enna business, the operation of en Travel? 

8 MR, FREDERICKS: I am going to object. 

9 —* TUE WITNESS: No, your Honor. I don't under- 
“10 stand what he is trying to get from me. 

ll - HE COURT: He mate understand Sue aes 
12 Q I am trying to set from you, Mr. Fugazy, what 
13 you told Mr. Marx, if you can ee to what you told Nr. 
me | Marx. 

15 A I will give you my ene 

16 eee I am Ere | 

we . A I will give you my conversations with Marx if 
18 you want ian: 

19 Q -All right. Let's try it one more time. 

20 Do you recall, apart from how his business 
21°}. “is, any specific question that Mr. Marx put ‘to you at the 
22 time you are speaking of, about the business of Fugazy 

23 Travel? 

2A A Ro, sir: 2 doen't. 

2 . Q You don't? Do you recall anything specific 


} 
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that you said to Mr. Marx about the possible purchase of 
Fugazy Travel, that he was looking into and negotiating? 
A I can recall conversations that we had. We 


must have had fifty conversations before he bought the 


company, but I just can't recall a specific question on 


a specific day or a specific answer. 
~ 2 I am sorry. You said you had fifty conversa- 
tions with him? 

A Well, I'm exaggerating. I must have had 
twenty, twenty-five.” . : 

THE couRT: That is, prior to his acquisition? 

THE WITNESS: Yes, sir. 

THE COURT: Of Fugazy Travel? 

THE WITNESS: Yes, your Honor. . 
ey ea were all of es conversations at dens 
office or some place else? 

A No. At his house. I think we met in Europe. 
You're going back fifteen years, and I'm not that, you 
ioe einige webu Prien eee but we had many meetings. 

Q | And during those meetings were peepee 
about the eatin purchase of Fugazy Travel with Hr. 


Marx? 


A That was the purpose of the mecting. 


Q And were you also talking about a possible role 
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' that you might play in the company after he purchased it? 


A He was talking to me about that. I wasn't 


talking to him about that. — 


Q | When he was talking to you, what were you., 
doing? 
A _ I.was listening. 
Q And did you Say anything back to him, er did 


you just sit there and listen? 

A Well, it's tough to have a one-way conversa- 
, tion with somebody, so I think I replied to him or it 
wouldn't ge gone on very long. 

Q ° Do you recall what he said to you and what — 
eae eo him? ee . 

A Can I tell you the curiopeakiens I offered 
to do that, minutes ago. 

Q- :: asxed you what you said to him and what he 
said to you. | 

THE COURT: You are rolling twenty conversations 

into one, I assume, at this vata, 


MR. SANTORA: I don't know if the witness is 


gOing to break them down. 


THE COURT: I don't know if he can, either, 
and if you want to ask the question in the form you have, 


I will permit, an’ answer. 
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MR. SANTORA: I would, your Honor, to save time. 


THE COURT: All right. 


(To the witness) You indicated that prior to. 


Mr. Marx's acquisition of Fugazy Travel you had a number 


of conversations with him; is that correct? 


‘THE WITNESS: Yes, ee Honor. 
THE COURT: : Could you state in words or sub- 
stance the contents of those conversations? 
THE WITNESS: Yes, six. Mr. Marx had come to 


me-through the suggeStion of one of the officers of Tower. 


He indicated that he would like to buy our company, because 


he had looked into us and thought it was an attractive situa 


tion. 

He said that he would eee Poe my filling 
him in on what ee company, week be was doing and what its 
background was and where it was going. Xi did that. 

Several meetings after, Mr. Marx came back-- 
excuse me--several days or weeks after, Mr. Marx came back 
and said he ‘wanted to pursue the matter further, but he 
did not want to do it unless he could be assured of the 
services of my brother and myself. 

I told Mr. Marx that--I don't recall denviese 
we had employment contracts at that time. I think we cid. 


I told Mr. Marx’ that obviously if we had an employement 
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contract, as far as myself, I would honor it, and I am 


“sure my brother would. He said would we be willing to 


be a partner of his and to take the business back from 
Tower, and I told him that we certainly would be inter- 
ested in listening, and we listened, and we met, and we 
met and finally Mr. Marx decided to vm the company, and 
with nothing in writing but his word, which has always 
been good for all the years I have known him, he said, 

"I will give you 50 per cent of this company some day back | 
to you and your ‘shakin after I have dexien Gane ting pur- 
chase price," because at that time, again, I had taken 
stock, and it was worthless, so we hadn't gotten anything 
for selling the business, which we had had in the family 
for a hundred years or ninety years. 


So Mr. Marx made that proposition to me. I . 


| 
| 
' 
accepted it. We never had it in writing, and he kept his 
word from the time of the Diners' acquisition by giving 
my brother and me 50 per cent. 

THE COURT: We will take our luncheon recess 
at this time. 

Ladies and gentleman, please, don't discuss 
the case among yourselves or remain in the presence of | 


any other person who might be discussing the case. 


Please keep an open mind on all facets of the 
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case until it has been completed and given to you follow- 
ing my charge. 
The jury is excused and counsel are excused, 
and the witness may step down. 


(A luncheon recess was taken.) 


A 
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AFTERNOON SESSION. ec: ie : 
1:30 p.m. 
(In open court; jury present.) ee ae 
W 2b dd A M D. ¥ UGA 2 ty resumed. 
THE COURT: Good afternoon, Mrq Fugazy, again 


Z will suggest that you are continuing your testimony under 
the oath which was administered when you fivat: took the 
stand: Do you understand that? 

“THE WITNESS: tien, ebar Honor. -: — 


THE COURT Very well, you may proceed, Mr. Santora. 


| 
,; . | 
CROSS EXAMINATION (Continued) | 
BY MR. SANTORA: | 
Q Now, Mr. Fugazy, I asked you this morning if you © | | 

! 


were a direct of Tower Corporation, and I wonder if you have : 
i i 


had a chance to think about that? 


A I thought I was, but I am not sure. I believe 


I was. I am still not sure. 
Q Do you knwo when you became connected with Tower? 


“A. | 1961 or 2962. 

Q And didyou become connectec. with —_— through a sa 
of Fugazy Travel Bureau? 

A “Yes, Six. 


Q Do you recall exactly how much you received 


10 


ll 


17 


18 


22 
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25 
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for the sale of Fugazy Travel: Bureau to Tower? 


A It was shares of stock... There was no money. 


I don't recall. I have no recollection. 


Q You sold it for shares of stock? 
A | We took share of Tower for our shares. 
THE COURT: That was'an exchange of some kind? 


THE WITNESS: Tax free exchange. 

Q And in return for the stock, did you transfer or 
sell to Tower the company, Fugazy Travel Bureau, that we 
have been talking about? 

s A Yes. | 

Q Were those shares publicly traded? 

A Yes. | 

Q Tower shares? 

A Yes, on the American Exchange. 


Q The American Exchange. Do you have any idea 


what the market value was at the time you received it? 


A ‘I have no recollection. — : 
" 
Q Not even any approximation? 

A No, sir. 


Q And how long -~ you say it was about ‘61 -- were 
you with Tower about two years before Mr. Marx came along? 
MR.TOLAN: Your Honor, I object to that question, 


the form of the question. 


¢ 
7 
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2 | ‘THE COURT: Sustained. 

3 °Q At the time you made the sale to Tower, were 
4. " there any discussions betveen yourselves and the Tower 

5 officials concerning the ce ikad! mecad ees of Fugazy 

6 Travel? 

7 MR. FREDERICKS: Your Honor, I don't see the 

8 relevance. 

9 THE COURT: I don't, either, frankly, but I'm 

10 going to permit it. It is cross examination, and if you 


ll |} can elicit something -- 


12 A I don't recall. 
13 | “THE COURT: Go ahead. He says he doesn't recall. 
14 


Q Well, do you recall at all whether or not at the’ 


5 time of the purchase you produced any financial statements of 


Fugazy Travel and gave them to Tower for their review, at the 


7 time you made the purchase or exchange? 
18 a I am sure we did, but I just don't recall. 
19: Q Do you recall whether or not at any point follow- 


0 ing the purchase by Tower they registered any claim against 


22 other aspect of the purchase? 

23 | A No, they didn’t. 

2A Q “Do ycu recall at the time that you entered into 
" 


= 

. 4 

I 

| 

Zt you or Louis Fugazy with respect to the financials or any 
the arrangement with Tower, that you signed an indemnity or 


7 


18 
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. warantees.. and representations concerning the condition of 


e 


Fugazy Travel? 
MR. FREDERICKS : Your Honor, I don't see the 
relevance at all. 
THE COURT: Maybe he is testing his recol- 
lection. I will let him ask it. _ ie 
A I just have no ceuga madiehen of of this at all. 
| MR. FREDERICKS: Your Honor, may I see the 


document before it is shown to the witness? 


MR.SANTORA: Yes. 
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won't permit you to ask a question, what docs it concern. 


an 
| 
1 gwip l | . W. peerty-cront | 
“ Q Mr. Fugazy, I on a document entitled ‘ 
3 Defendants’ Exhibit I and ask you if you have ever seen | 
4 a copy of that before (handing). | 
5 A It has << name on it. I would think : did. : 
6 ‘Q - Do you know what that concerns, sir? | 
7 MR. TOLAN: Objection, your Honor. | 
. MR. FREDERICKS : Objection, your Honor. | 
? ‘ THE COURT: Sustained. i 4 
10 MR. SANTORA: Your Honor, may I approach the ! 
u bench? 
sa THE COURT: It's the form. “Do you know what L 
Is concerns" calls Bee a conclusion on his part. 
4 Restate your question. and : woes allow it. { | 
bs Q Can you tell me what that eo ae Fusgazy, that ! 
16 you have before you? | 
a MR. FREDERICKS: I object. It has only aoe | 
18 marked for -identification. ; 
19 THE COURT: Have you seen the document before? 
” THE WITNESS: I don't recall it at this time, 
21. your Honor. | 
” MR. SANTORA: I request because I don't think : 
23 it's proper to speak in front of the jury at this time-- F 
iene | 
2A THE COURT: Ask him another question. I just 
25 i | 
| 
| 
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that is the anita. 


Mr. Fugazy? 
A I can't see one. Excuse me, June 17, 1963. 


MR. FREDERICKS: I object, your Honor. I 


object to this question, this whole line of questioning. 


Q Is there a date on that document in the front, iF 
| 
| 


THE COURT: 1 will just take a yes or no ae 
That might end it. 

I won't go into the substance until I have 
heard counsel. 


| 
| 
Do you recali testifying on that day? | 
THE WITNESS: No, I don't recall it. | 
MR. SANTORA: I will ask another question. 
THE COURT: Ask your question. If there is an 

objection, I will hear you. 

| Q Mr. Fugazy, do you recall atte, ans deposition! 
taken in a suit by yourself against Time, Inc. on June 17th, | 


the date that appears on that deposition? 


_MR. FREDERICKS: Objection, your Honor. It 


is totally irrelevant to these proceedings. 

THE COURT: He may again be ee the witness' 
credibility. 

Do you recall such a thing? 


THE WITNESS: I remember a lawsuit. I don't 
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i yecall testifying on any particular day. “ | 

3 Q Do you remember that you had your deposition 

4 | | taken in the suit against Time, Inc.? 

5 MR. FREDERICKS: Objection,your Honor. 

6 THE COURT: Do you recall that? I will permit | 

7 it. if 7 | , 

8 THE WITNESS: I had deyosisinen. I recall, | 

9 your Honor. : | ; 

10 Q Do you recall that during the ates of your | 

ll | deposition you were asked questions and you gave answers | 

12 | under oath concerning the sale of Fugazy eset Bureau to | 

13 | Tower, Inc. in 1971? | é 
| 

14 | MR. FREDERICKS: I am going to object, your 

15 | Honor. ; 

16 THE COURT: Sustained. | 

7 Q Mr. Fugazy, do you recall any question or ; 

18 claim arising out of the audit prepared by Tower in 1961 : 

19 over the siniaciees or financial condition of Fugazy Travel in 


MR. FREDERICKS: Objection, your Honor. 
THE COURT: .I.will. ask the aietens to answer 
yes or no, if he does recall such a thing. 
AC A claim of Tower against me? 


the amount of $500,000? 
Q And your brother. 


see 8 & 8 


. 10 
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A The answer is I know of no such claim and I 


don't recall. I don't know of such a thing. I never 


heard of it. 
Q In the case the word claim is the problem as 
it was yesterday, do you know if-- 
THE COURT: Let's not have editorializing. 
You know how to ask questions. 


The jury will disregard that last remark. 


| 


Q Do you know if anyone from Tower ever questioned 


any of the amounts of the assets that were transferred to 
them in 1961 by Fugazy Travel? 

MR. FREDERICKS : Objection, your Honor. 

THE COURT: Sustained. | 


Q Did anyone from the Tower Company speak to 


you or your broker, Louis, in 1961 concerning any warranty 


or indemnification that you had given them when you sold 
the company, to them in 1961? 
MR. FREDERICKS: Objection, your Honor. 
THE COURT: I will allow it. 
A I don't recall any such conversations or any 
such claims. 
Q Do you know, Mr. Fugazy, if following the 
purchase by Tower of Fugazy Travel any adjustments were 


suggested or made in the purchase price? 


| 
| 
| 


| 
| 
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THE COURT: Yes or no. 
. Do you recall? 
THE WITNESS: No, sir, I don't recall. 

Q Mr. Fugazy, you mentioned that Mr. Marx pur- 
chased Fugazy Travel from Tower for the amount I think 
of 1.5 million dollars. 

Do you recall saying that, sir? 
- A I think I said approximately that amount. 

Q Approximately. Do you know if there were any 
subsequent reductions in that purchase Cates eaeda: fans: 
after Mr. Marx purchased the company? 

A I don't recall. 

Q Do you know what form the 1.5 million was? 
— it all cash or was it something else? 

A _—s«I think it was 750,000 or half a million dol- 
lars down. I'm sorry, it's so long ago I just--you will 
have to ask Mr. Marx. I just can't remember. 

Q Do you recall some of it was cash and some of 
it was meh else? 

A | If it wasn't cash, it would be notes. I think 


it was half cash and half notes. 


o Do you recall there was a note then in the area 


cf 750,000 or something like that? Is that your best recol-! 


lection? 
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2 || A I just have practically no- recollection at : Po 

3 all on it. | 

4 Q Mr. Fugazy, I ask you to look at Exhibit F, a 

5 which is the financial statement we were talking about this 

6 ! morning, June 30, 1967 of Fugazy Travel. | 

7 | A Yes, sir. . a | 

8 Q And also to remind you that you have signed , | 7 

: ! 

9 this document. : 
10 A Yes, sir. | 
11 ; Q I ask you to look at the footnotes which 
2 wonese on re last page. | : ae. 
. A. Right, sir. 2 , 
14 Q Do you see a reference there to notes of | , | 
b | $900,000 uuder the item 2, euuh «aint ‘Do you see that, | : | 
16 | sir? | | 
7 A Yes. ae 
18 Q Does that refresh your recollection at all as : | 
19 to whether that was the note that Mr. Marx gave to Tower? , 
m | A No, I don't. I just can't trigger my recol- | 
21 | lection concerning that. © | : 
ae Qo There is a number of 265,000 which appears | 
23 | nuns and it says-- | 
2A MR. TOLAN: I object, your Honor. This is , 
; : 

ii 


10 


11 
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To read enetindane ti there, I think this is 
a complete waste of time, your Honor. : 

THE COURT: I haven't heard a question yet. 
I am going to permit a question to be asked. If I think 
it is irrelevant after I have heard from you, I will sus- 

Z£ it is relevant, Iwon't. I think he is 
entitled to frame a sngnian on the basis of a document 
in evidence. 

Let's begin the question over again and let 
me listen. 

Q Mr. Fugazy, would you please look at this 
item number 2? 

A Yes, sir. 

Q Do you see in paragraph number 2 uncer good 
will uae it taiks about the notes of 900,000 settled 
for 265,0007 - | 

MR. FREDERICKS: re we are going to refer to 
a document, your Honor, that is in evidence, may we read 
it and not summarize it? 
. MR. SANTORA: I will do that. 
THE COURT: I will try to help a little bit 
here, if I may. 


I refer you at this point, Mr. Fugazy, to 


2 © & SB 
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Defendants' Exhibit F, to iste page marked notes to finan- 
cial statements. 
Do you have that in front of you? 
THE WITNESS: Yes. 


MR. TOLAN: I think it's F, if I may, your 


. Honor. 
THE COURT: Isn't that what I said, Mr. 
Reporter? | | 
(Record read.) 
THE COURT: Do you see the item 2 headed cocd 
will? 


‘THE WITNESS: Yes, your Honor. 
THE COURT: I now refer you to the next to 
the last sentence in that paragraph, "On August 22, 1967 


the unpaid balance of the notes of $900,000 were settled 


for $265,000 and the difference less costs reduced gooc 


will." “ 
Do you see that? 
_THE WITNESS: Yes, your Honor. 
THE COURT: The notes which I referred to 
there, are they notes which were held by Mr.Marx? 
THE WITNESS: I just have no recollection as 
to how that came about, your Honor. 


THE COURT: In other words, you do not know 


a ee + 
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what those $900,000 worth ot aekee which were unpaid as 
of August 22, 1967 consist of? You don't know who they 
were made payable to? 

THE WITNESS: I don't know whether they were 
notes that were owed to one of Marx's cempanies or to him- 
self and what agreement he gave it. I just have no knowl- 
edge. | 

4 THE COURT: Were any notes held at that time, 
that is on August 22, 1967, by any of the Tower entities? 

THE WITNESS: I don't know, your Honor. I 


just don't recall. 


Q ‘Mr. Pugazy, do you know if you had any discus- 


sion at all with Diners’ about either the note for 900,000 . 


or the settlement of 265,000? Do you recall that? 
| rn t don’t think I ¢id. 

THE COURT: Mr. Fugazy, were those notes of 
$900,000 notes payable to Travel Credit Corporation? 

THE WITNESS: They may have been, your Honor. 
I'm sure Mr. Marx can answer. I just don't know. I would 
be happy to answer if I could. 

THE COURT: Do you recall any settlement on 
notes payable to Travel Credit Corporation-- 

THE WITNESS: That was Mr. Marx's comnanv. 


THE COURT: <--which was made in August of 
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1967? 
THE WITNESS:. I don't recall, your ey 
'(Defendants' Exhibits J and K marked for iden- 
tification.) 
oo Mr. Fugazy, I show you a document entitled 
ane Ser Exhibit J, bearing a date of February 26, 1963, 
and I ank you if you have ever “eae a copy of that before 


(handing). 


A I may have. I haven't seen it for a long time. 


_I just don't recall. Can I see if I signed it? 


° 


Q Yes, please look at the signature page. 


A Yes.: 

Q That is your signature on the signature page?. 
A Yes. | 

Q Would you please say who the other signatures 


are if you recognize them? 

A My brother's and Jerome Riker, who was president 
of Tower, | 

Q What signature is that that appears under 
Fugazy Travel Bureau, Inc.? ts that yours as well? 

A | Mine. 

Q All. right. 


Could you just take a look at paragravh nvmber 


' 


| 
| 


_ 


to 


25 
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MR, FREDERICKS: Your Honor, this document is 


- not in evidence. 


MR. SANTORA: I have not disclosed what it ks 
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at this point. 


THE COURT: He has asked the witness to look 


at a portion of the document. Let's listen to the aques- 


tion. 


graph 1; is 


A 


Q 


You have asked him to look at page 2, para- 
that correct? 

MR. SANTORA: Paragraph 2. I'm sorry. 
Paragraph 2, Mr. Fugazy, page 2. 

Page 2? 

Yes. 

THE COURT: The bottom of the page. 

Yes. 


Looking at that, Mr. Fugazy, does that re- 


fresh your recollection at all as to weether you have seen 


that document or discussed it with Mr. Riker of Tower or 


anyone from Tower? 


A 


Q 


A 


Q 


No. 
You don't recall? 
No, 8ir. 


Does it refresh your recollection at all whether 


or not you had any discussions with Tower about any claims 
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2 . ge demands past or present peintiny out of ie eatre 
3 and sale of. July 26, 1961 from yourself to neces 
4 | MR. FREDERICKS: I am going to object to that 
5 question, your Honor. 
6 7 _ THE COURT: Overruled. 
7 | A _I know of i such ekadine. "Z cannot recollect 
8 them-.or was ever aware of any. 


9 Q Considering that you have signed this, Mr. 

10 fugazy, do you have any recollection at all of the circun- 

i stances of your signing it? | | 

Le As Unless I'm misreading it-- 

13 THE COURT: Do you have any recollection of the 
14 circumstances of sda signing it? 

15 THE WITNESS: No. 

16 THE COURT: Next question. 

7 MR. SANTORA: I would like to offer the demtens 
18 in evidence, your Honor. : 
19 MR. FREDERICKS: Objection, your Honor. It 

20 is totally irrelevant to these proceedings. 

21 : MR. SANTORA: It bears his signature, your 

22 Honor. 

23 THE COURT: You will have to step up here and 

2A show me the relevance of the document. 


(At the bench.) 


| 
| 
| 
| 
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i r "MR. SANTORA: I think there are _— grounds oy 

3 for the admissibility ee ee, your Honor, the first of 

4 which is they brought up the sale to Marx, they set a value 

5 on it of $1.5 million. They talked about a transfer from 

6 Tower to Marx, part of their whole background leading up 

7 " to 2967, wake bears on their claim that they were very p 
: 4g 

8 hapey in the travel business and doing very well and not 

9 looxing to sell the company. 

10 


gf it is allowed to stand unchallenged, it may 
be ‘asserted that that company was somehow worth $1.5 mil- 
lion. I think I de have a right te try to-- 


THE COURT: It is clear from everything in the 


yyycord that this company was not worth 1,500,000 cents. 


~ _ 
> or) 
ee eee ee 


1 | At least it wasn't worth that without Mr. Fugazy. 
16 That is your problem, you see. The beok value, | | 
7 | the net worth is zero to all intents and purposes. 2 . 
18 don't believe that counsel for the plaintiff will argue 

19 that the value of the corporate entity was never given. 

20 I think their argument will be, and I don't 

21 “want to wail eouccte this, that the valuable property here 

22 was Mr. Fugazy, who one person insured for $1 million and 

23 someone else insured for $5 million. 

2 If I am wrong, I should just let Mr. Fredericks 

25 and Mr. Tolan ‘correct me at this time. 
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MR. TOLAN: Your Honor, all I can say is tne 
financials show a deficit of $794,000. The net ain. ee 
the company from a financial point of view was negative. 

The question is what were they peying this 
money for. They were paying for Fugazy's name, they were 
paying for Fugazy and they were paying for the expertise 
of Mr. Fugazy and obviously the franchise idea. It has 
nothing to do with a million, five or what was paid pre- 
viously because the Zinsacknt statement of June 30, 1967, 
which is in ee shows that the deficit was $794,900. 

THE COURT: Don't you have that actualiv? 

MR. SANTORA: That is one aspect of it, your 
Hanae | 

| The second part has to do with the next docu- 
ment which you have seen. For example, it seems to me st 
is an absolutely essential part of their case. I don't 
mind discussing this with the Court now. Thies is wiac t 
was trying to get to before. 

The first document that we have been talking 
about, J, was the claim against Fugazy by Tower. Now, 
this is assigned to Marx on the eve of Diners’ acquisition 
and Marx taking claim against Fugazy. 

Yesterday he testified under oath and, if 


nothing else, I have a credibility point on this, the 
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date of the assignment is. Yes, 1967, assigning to some- 


body claims that Tower had already released in the 1963 
agreement. That appears to me to raise collateral issues 
which have got to be directly to parties and are getting us 
so far away from the main —e this matter that I just 
feel thai we are sein te get lost-- , 

THE COURT: If epee took us around the barn, 
it was you on your direct examination of this witness. Un- 
fortunately your direct examination, according to my notes 
and recollection, opened the door to this Tower activity. 

I have several pages of notes on that subject. 

MR. FREDERICKS: Your Honor, the only time that 
Tower wee. wazesa a direct examination, if at all, was the 
acquisition <taagiy stated to srow ttee chain of how Mr. 

Marx got into the picture. I didn't dine out the question 
of payment on direct examination, merely that Marx had 
acquired his interest in spins period. That was my only 
ginskion with sccuies to-- 

: _THE COURT: And wnat he paid. 

MR. FREDERICKS : ini teds have come out. 

THE COURT: And after he recouped his invest- 
ment, the Fugazys would receive a 25 per cent share each 
of the weetth. 


MR. FREDERICKS: That was to show their stock 
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Pocumente until some later time. ; 

THE COURT: The only way I will keep this out 
is on nocueian. I regard it as relevant and material. 

If you feel that you are surprised by the of fer 
wow, I would sugeest that counsel may wish be hold these 
documents. These I regard as eet aaa material to the 
issues in this case, whether it be the claim or counter- 
spate or both. I tell you that now. 

What I would suggest is that you may want to 
put these in evidenes now, but not read from ite ile show 
them to the jury. I will permit them to go in, but you 
are not to read from them or show them to the jury before 
ines ° 

MR. FREDERICKS: Your Honor, since I am sur- 
= sufficiently to.the point that I am not even pre- 
pared to make a proper objection to the documents, I would 
request your Honor--I recognize your Honor's indication-- 
to delay that until I have had a chance to study the docu- . 
ments and can intelligently respond to the Court and be 
of some assistance to the Court and its ruling. 

MR. SANTORA: That's right, especially if I am 
not going to do anything with them. 


At the risk of angering your Honor, I only 


want to say that there was no intention of withholdina this. 
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been passed beforé we could have done our merger months 
ago, and he was very happy about it. é 


Then at the en of one of the board meetings, 


October or November, when the merger was to be approved, 


| 
‘ 
| 
i 
| 


Mr. Herd in an ad hoc committee after the meeting saic the reas 
wi? wee een ie merger to go eaawuck right then was he ; 
wanted to find out about a nec HEAT ick President sohasen Bad 
on his desk to sign which would give a tax-free status or 
something, and the bill was signed a few es later. 

Then when that was Abney he would say it would 
gone at the next meeting. © It just never sions until 
4% dia happen in 1970. 

Q Mr. Fugazy, since you do = and we have Sie 
tablished that the Continental takeover eid. take pinot | 
can you tell me when is the first time anybody ever said to you, 


that it was going to take place at any particular time? 


eee. ees lee 


A You mean the final -- 
Q I am saying when is the first time that anybocy -- 
‘A No one knew it. 
THE COURT: He just answered vour question. He 
said nobody knew it. | 


Let's go on. 


0 ee eS 


A I was home one night and they called me on the phon 


e 


and said it is in the’ newspaper, Continental tendered for us.' 


| 
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engaging in any negotiation with Diners in 1967, had you 
heard from any other source any rumors about a possible 


Continental takeover of Diners Club? 


A Ho, sir. 

Q You never had? 

A No, sir. 

Q Did you have discussions with Mr. Bloomingdale 


about the potential Continental takeover of Diners' 
Club in June ox July af 19677 


A In July. 


Q Was it the result of those conversations that you 


happened to meet Mr. Herd on the date that we spoke about? 
A I don't know if it was a result of that. I did 


meet. 


a: Do yov recall mentioning that in your conversation 


with Mr. Herd Mr. Herd said something to the effect, 
"You don't court a.girl unless you marry her"? 
Do you remember that? 
A Yes, sir. 
Q Do you recall reporting that comment to Mr. Oto 
Marx after the meeting ios. had ERI Mr. Herd? 
MR. FREDERICKS: I think counsel has confused 


the meetings here. We started out talking about a meeting 


in October of '67, and now the comments he is referring to, 


pot 


i) 


oo 


for) 


© 


MR. FREDERICKS: Your Honor, I am going to ob- 
ject. Unless I am lost -- I have been given a copy 
with. a missing page. I don't have page 268. 
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to ee ee ee took place at the later meeting in con- 
nection -with the give-up of the cash. 

THE COURT: Overruled. 

A I recall Mr. Werd making that comment, and I 
recall mentioning that to Mr. — 

MR. SANTORA: I would like to read into the record 
from the witness' deposition in this case, the sworn 
testimony of July 18, 1974, beginning at pace 269 -- I am 
sorry, 267. line 24 through 268, Line 18. 

"OQ How many times prior to the acquisition of Fuyazy 
by Diners did you meet or talk to Victor Herd? 


"A I think it was just once.” 


THE COURT: Neither does the Court. Tf ‘you 
are reading from 268, I would like to see a copy of it. 
(Document handed to the Court.) 


MR. SANTORA: May we have the first part of the 


deposition read back so we know where we stand. 


eS 


(Record read.) 
BY MR. SANTORA: 
8 " How about Harold Johnson? 


va I believe it was the same time. 
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“o Do you recall where that meeting was? 
“A I think we went down -- Bloomingdale took either 


me alone or Marx down to Continental to meet -- 
~ SMR, .HARRIS : I would like that last question 
answered a little more clearly. Do you mean you certainly 
went and Mr. Marx may have accompanied you? 
"THE WITNESS: Right. 
"Q Do you recall whether at that meeting either 
Mr. Herd or Mr. Johnson said anything to you about Continenta 
taking over Diners'? 
"A — they aia not." 
Now, Mr. Fugazy, do you recall testifying under 
oath to those answers in response to those cua 
A Yes. 
MR. SANTORA: I would fully like to read from 
the witness' deposition in the same .transcript, your 
Honor, appearing at page 274, line 5 thrdugh 13 as follows: 
*o At that meeting that — place with Mr. Herd 
and Mr. Johnson prior to the acquisition of Fugazy Travel by 
Diners’, did you or Mr. Marx, if he was present, ask Mr. Nerd 
or Mr. Johnson about Continental possibly taking over 
Diners '? 
“A No. 


"Q Was that subject discussed at the meeting at all? 
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"A No.” 

Mr. Fugazy, did vou testify under oath to those 
answer in response to those questions? 

A 7. digs 

Q Do you also recall at this trial you testified abou 
a meeting you say was held at the Fairmont Hotel in 
June of 1968? 

A Yes, sir. 

0) Do vou recall on Thursday vou testified about 
some other acqhisitions and projects thee were to be taken 
care of at the time of this June 1968 reeting that you told 
about? 

A They were mentioned to me. ‘i I don't. think 


they were told to be taken care of. They were mentioned to 


me. 


Q By the way, after that meeting with Mr. Herd in 
San Francisco that you have described, did you brina up the 
topic af that meeting at any subsequentboard of directors 


meeting for Diners' Club? 


A At the board meeting per se? 

-o Yes, sir. 

A No. | 

Q And did anyone else bring un that subject for 


discussion at the meetings of the board of directors of 


= ££ = 2 
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MR. FREDERICKS: Yes. 
MR. SANTORA: Yes. 
THE COURT: Very well. All right. 


Mr. Fugazy, you have before you a document en- 


titled Defendants' Exhibit J for identification. 


A 


Q 


I don't recall whether you identified your sig- 


nature the other day. 


A 


Q 


Would you please look at the signature page. 
Yes, sir. 

Is that your signature, sir? 

It would appear to be. 


Is there a reference to the signature of Louis 


Fugazy as well? 


A 

Q 
you? 

A 
Defendants' 


the Court with a lengthy brief on the subject. 


Yes.. 


And does that appear to be his signature to 


Yes, sir. 

MR. SANTORA: At this time, your Honor, I offer 
Exhibit J into evidence. 

MR. FREDERICKS: Objection, your Honor. 

THE COURT: State your grounds. 


MR. FREDERICKS: Your Honor, we have supplied 


This.is one 
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i 
2 | of the documents covered in that brief. We feel these | 
3 | documents are totally irrelevant. They involve collateral | 
4 matter. They are certainly more designed to get us off 
{| 
5 | into tangents than the issues here before the Court. : 
6 | For the grounds set fully in our brief, we | 
7 object to the introduction of this document. | 
8 | THE COURT: Overruled. | 
9 | J will be received. } 
10 Q Mr. Fugazy, ci you identify the document that | 
11 is before you marked-- | 
12 THE COURT: Wait a minute. Can I have the | 


13, i document, please, sir? | 
x 14 | (Defendants' Exhibit J for identification re- | 
15 | ceived in evidence.) | 
16 | | THE COURT: You may proceed, sir. : 
| 
7 | Q Mr. Fugazy, can you identify for the jury what 
18 Defendants’ Exhibit P in evidence is? | 
19 | A I believe this was the agreement that Mr. Marx, 
20 | my brother and myself or Tower entered into whereby we , 
a agreed to hold Tower harmless for any of the shares my 7 
22 brother and I were to get, and they were holding us harm- ) 
23 less subject to such shares being escrowed prior to the | 
24 sale of Fugazy by Tower to Mr. Marx's company, Travel Marx. | 
\| 
v9) i I believe this is basically what the document is. 
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Q Would you explain what you mean by hold harm- 
less? 
A Well, under--when my brother and I had sold 


our company, we were to get a lot of shares from Tower 
over a period of years. When Tower--when Tower decided 
to accept Mr. Marx's offer, we agreed to leave Tower off 
of that obligation and Tower left us, I guess, harmless 
ox whatever it was, and we agreed to keep I think 20,000 
shares or 10,000 shares in escrow until all final claims 
were settled, which they were eventually, and the stock 
was returned to us. 

Q When you say when all the final claims were 
settled, what claims are you talking about? 

A I guess there were certain representations 


made when we sold the company, and those representations 


were carried over into--with Mr. Marx and finally we. were 


held--everybody released everybody and the shares came to 


us eventually, in a couple of years or something. 


Q Are you finished? 
A Yes, sir. 
Q You say representations were made when you 


sold the company to Tower. 


Do you know what representations they were or 


what these claims were that you were being held harmless 


25 
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A No, I don't. 
MR. FREDERICKS: Objection, your Honor, totally 
irrelevant to these proceedings. 
THE COURT: He has answered the question. He 
doesn’ < know. 
Let's get on with it, counsel. 
Q Mr. Fugazy, do you recall last Thursday I asked 
you some questions about some negotiations going on in 1966 
between Fugazy Travel and company called Pierre Busetti? 
A Yes, sir. 
0 Mr. Fugazy, did you call or did you have some- 
one call Mr. Piscatella who was formerly involved with 
the Pierre sidnaeicd company? Did you call or have anyone 


call Mr. Piscatella last Friday after Court? 


A I certainly didn't; no, sir. I never directed 
anyone. 

Q Did you ask your secretary to call Mr. Pis- 
catella? 

A No, I asked my secretary to see if she could 


find any correspondence because you took me by surprise. 
I didn't know what it was about. 
Q Whether you called or anybody called, did you 


speak at all to Mr. Piscatella after we left Court here 
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2 restoration of asphalt highways. 
3 “0 Mr. Summerlin, are you any relationship to 
4 the other plaintiff in this action, Mr. Otto Marx, Jr.? 
5 A Yes, sir, he's my step-father. 
a. Q Have you ever been associated with a company 
: known as Marx & Co., sir? 
‘ A Yes, I have. 
: Q In what capacity? 
io A As a vice president and a giioneg:, 
il Q From what period of time, six? 

a oe A From May 1963 until February 1975. 
Is Q Did you ever have a stock interest in Marx & 
. Cow, Sir? 

, sed A ae 
*s " Q Were you ever employed at Fugazy Travel, sir? 

7 A Yes, I was. 
18 Q What period? 
a A From May 1963 until the sale to Diners’ in 
= 1967, 
al Q Were you an officer and director of that com- 
= pany, sir? 

0 25 a Yes, I was. 
24 Q What position did you hold as an officer? 
ys) 


a A I was vice president of special project. 


. 


roy 
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Q Mr. Summerlin, did you have a stock interest 


in Fugazy Travel in 1967? 
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4 A. Yes, I did. 
5 Q What was that interest, sir? 
6 | A 10 per cent. 

a Q 10 per cent of the outstanding stock of Fugazy 
8 Travels is that correct? * 
9 A * That is correct. | 
10 Q Mr. Summerlin, while you were employed at | 
11 Fugazy Travel, did you have any conversations with anyone | 

¢° relating to the possible acquisition of Fugazy Travel by | 
13 Diners’ Club? | 

14 A Yes, 1. did. | 

15 Q Who was that, sir? 

16 | A With my father. | 
17 Q When did those conversations take place? i 
18 A They — place fairly cuales during the | 
19 entire time of all the diemiseiane. We were with each 
20 other on a daily basis. | 
21 Q Can you give me a period of time, Mr. eh 
22 a mont: a year? | 
23 A Oh, certainly four, five months; four months. | 
2A . Q What year, sir? | 
25 a. 1967, 
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Q Can you tell us, please, what Mr. Marx told | 
at that time, sir? 

A My father told me that Diners" and he and Bill 
were negotiating towards an acquisition or a merger. 

Q- With whom, sir? | 

A I know that--he told me that they had been telk- 


ing with Mr. Bloomingdale. 


Q Mr. Bloomingdale of what company? 
Q You just mentioned a person named Bill. 


A Diners’ Club. | 
Can you give us his full name, please? | 


A Excuse me. Mr. Fugazy. | 
Q Did anyone ever discuss with you the takeover ‘ 
of Diners' Club by Continental Insurance? | 
A Yes... 
Q Who was that, 61x? . | 
A My eaxhek: 
Q What did he tell you at that time, sir? | 
A. He told me that in the discussions that he was 
having, that there was a probability that Continental would | 


totally acquire Diners’ Club. 


Q Did he tell you the source of that information? 


j 
| 
A Yes, he did. | 
i 
Q Who was the source of that information? | 
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2 A Mr. Bloomingdale. | 
3 Q Did you discuss the matter with anyone else, 
sir? 
A I was party to--other than. Bill-~excuse me. 


Q You have just been telling us about your dis- 


cussions with Mr. Marx. 


| 
| 


{ 
Other than Mr. Fugazy and my father?. 
| 


9 Would you tell us: Did you have any discus- 
10 | sions with anyone other than Mr. Marx? 
il A I was present during discussions that my father 
12 | had with Bill Fugazy. 
13 | Q Mr. Summerlin, getting back to the Fugazy Travel 
14 | Company. 
15 | Did there come a time when Fugazy enw — 
16 | acquired by Diners’ Club? 
17 a. Wes, 8ir. 

«18 Q When was ‘desk, Sir? 
19 A In 1967, sir. 
20 . Q Did you receive any part of that purchase price? | 
21 A Yes, sir. | 
22 Q . What did you receive? | 
23 A I received ‘iatae tality 5,700 odd shares of | 
a Diners' Club stock. 
25 | 


Q Was that stock freely saleable to the public or 


on 
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was it restricted in any way? 

A No, sir, it was restricted stock. 

Q Did there come a time, Mr. Souner kin, when a 
request was made to register the stock that you held in 


Diners’ Club? 


A Yes, there was a. request for registration. 

Q When was that request made and by whom, sir? 

A _ fhat was made in I believe 1969. 

Q Do you know who made it, Sir? 

A The reason I was having @ifficulty thinking is 


the request was made for F.T. Ventures, which included my 
stock. 

THE COURT: I didn't hear the answer. 

@HE WITNESS: Excuse me. The request I believe 
was made for F.T. Ventures, which included my stock. 

Q Mr. Summerlin, I show you what has been caved 
Exhibit 27 in evidence and see if that refreshes your 
recollection as to when and who made that request for 
registration (handing) ?. Does that refresh your recol- 
lection, sir? 

A Yes, sir, it does. 

Q Would you tell me with your recollection re- 
freshed when that request was made and by whom? 


A On April 16, 196S by my father. 
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Q Individually or on behalf of the company or 
both? | 
A On behalf of F.T. Ventures. 
Q Thank you. 


Did there come a time, sir, whe» you sold your 


Diners' Club shares? 


A Yes, sir. 
Q When was that, sir, and to whon? 
A It was sold in approximately March of 1970 


under the tender offer to Continental. 


Q You tendered your shares to Continental In- 
surance? 
A Yes. 


a 


MR. FREDERICKS: I have no further qurs* 
of this witness,. your Honor. 
THE COURT: You may inquire, Mr. Santora. 
MR. ee Thank you, your Honor. 
CROSS EXAMINATION 
BY MR. SANTORA: 
Q Mr. Summerlin, you are a plaintiff in this 
case, is that correct? 
A Yes, I am. 
Q Are you claiming in this case that Diners' 


failed to use its best efforts to make effective a 
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2 registration statement for your shares in 1969? 

3 A Yes, sir. | 

4 | Q Can you tell me what you know about the | 

5 efforts eh were used and what was done and what was not | 

6 done, if you would, please? | 

i A Well, I know that my father expended a great | 

& deal of time sai effort in trying to get the stock regis- | 

9 en I personally, since we were working very closely | 

10 together. was not personally inepoduet to any great extent 7 
11 at all in this. | 
12 Q Mr. Summerlin, you have before you Plaintiffs’ | 
13 Exhibit 27, Ghebeh appears to be a letter from Mr. Marx | 
4 dated April 16, 1969, Diners' Club. 

15 Have you seen a copy of that letter before 

6 : today, sir? | 
"7 A I'm sure I = it when it went out. 

18 Q To the best of your knowledge, is that the 


letter whereby the request was made for Diners' to register 


your shares and Mr. Marx's shares and the Fugazy shares? 


21 A Yes, sir. 

oll Q Did you discuss the sending of this letter or . 
23 the contents of this letter with your father, Mr. Marx, 

aA “at or about the time, April of 1969? 

25 A I'm sure we did. 


* * x * 


17 


18 


8 


8 


= 


| 
: 


how far uo do you take that fram 1967? 
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A Yes, sir. 

@) Can you recall precis2ly what t¢-owae he said co 
you and when? 

A Mo, I cannot reeall precise] what he said =o 
me. 

Q Do vou recall what your father said to you, or 


Mr. Marx said to you, and when? 
A I can recali what our discussions concernec. 


I cannot recall precisely what he said to me. 


Q Did either vour father or Mr. Fugazy, prior 


to Octoberl967, ever give you or ever say to you that there 


was a specific date for this takeover to happen? 


A Noy not A.Spreiie iiete. 


0 Do you know when, if ever, you heard e specific 


date that this takeover by Continental was to take pla_e? 


aN I don't believe I ever heard a snecific date. 


e 
s 


9 When you sav you never heard a spocifie date, 
A Ilow far from when? 
QO teil, let's see. When you say you never heard a 
snecific date, docs that mean rinhit up to Che present, 
Mr. Summerlin? 


A (No resvoons:;.) 


2) Let's sav February 1970, when the takeover 
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happened -- 


A Correct. 

9] -- prior to February of 1970, did you ever hear a 
specific date for the takeover? 

A No; nota epecitic date. 

Q Did you have occasion to discuss with your father 
the Diners/Fugazy deal, the terms of the deal, and the 
seri ts of the deal, in 1967? 

A Yes, sir. 

Q Do you recall when it was first told to you. that 
there was a possibility thet there might be a Diners' 
acquisition of Fugazy Travel? 

A Again, a specific date?’ - 

Q No; do you secede when it wos first moantoned 

to you that thére.was to be sora -~ a possibility that 
Diners' would acquire Pugazy travel? When was the first 
time you learned that? : 

A Not specifically. This is what you seam to be 
asking mec, and I don't remember’a specific date. 

Q Perhaps I can rephrase that.. Do you know when 

.you first leanred that your father was talking to Diners' 
Club in 1967? ) 


A Again, I don't recall a specific date thrt these 


aA 
25 events oceurre’. We voerked tocether on a daily basis and 


} 
| 
| 


~ Ae1I9. 
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2 Q Did you ever hear in any stage of the negotiation 7 
3 that he was opposed to making this deal with Diners'? | 
4 A During the negotiations there were differences, | 
5 but that is not necessarily opposition. These differences | 
6 were obviously worked out. | 
7 y I am saying to you: Did you ever hear from him 
- he was opposed to making the deal with piners' | 
? A No. | 
10 Q Did he always indicate to you that he looked for- | a3 
11 ward to making that deal with Diners'? | ei 
12 A I assumed it. : 
13 Q Did he ever say that to you? 
A Again, we were together on a daily basis every ; 
day, and many exe: We weren't meeting now and then or 
talking on the phone, I mean we were constantly tozyether. 
Q Did you ever discuss this with Mr. Fugazy, - 


as to whether he was in favor of the deal or not? | 
A Ho, 1 did not. | 
9 © Do you know today whether or not Mr. Fuaazy was 
in favor of that deal in °67? 
A I assume that he was. 
Q Did vour father ever tell you during all this time 


you were talking with him that he wasn't going to make 


“4 

15 

| 

7 || | 

18 ; 
19 | 

21 . 


this deal, the 1967 deal, unless he could be assured that 
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Continental was going to takeover Diners' Club? 

A At that point he was not that emphatic. He was very 
strong about it. At that point he believe it was goin= to | 
happen. | 

Q Would you raise your voice, please? | 

A Yes, I am sorry. At that point he wasn't that | 
emphatic about it at the closing. They were there, ad he 
ee it, and if they hadn't been there he wouldn't have | 


been there, and so he was satisfied. l 


Q Well, dia he ever say to you, Mr. Summerlin, that | 


12 he wasn't going to make that deal unless he could be assured | 
13 : that Continental was going to do a takeover? | 
be 14 A On this one? We are talking about 1967, the sale , 
15 of assets by puaney Travel to Diners Club. | 
16 ih He didn’t say that. | | 
17 Q Did he ever say to you that he thought this was a gbe 
18 deal -- in other words, what Fugazy ‘eral wae giving up | 
19 for what Diners' was giving up? | 
20 A Yes, but that is something else again. He didn't | 
21 say because he didn't believe that-- in other words, again, | 
oe we are working together on a Aaily basis in close communi- | 
BB pation: He didn't say "I am not going to do it today if | 
hag aA ) 


| Continental doesn't take over by next Thursday." | 


Bh : He knew what their position was on the See. 


€ 
* 
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and he was secure in his position of what there was. 


1 
2 ‘ 
3 


| 

{ 

Q Well, Mr. Svmmerlin, did Mr. Marx ever say to | 

a | 

4 you "That this deal is a good deal, and we can make. this 
5 | deal, and we don't care whether there is a Continental | 
6 takeover or not"? I am talking about 1967, sir. 
‘ A I know you are. Not in those words. | 
. Q Did you feel at that time from your conversations | 


is | 
| | 

| 
15 | 
: | 
; | 
| 

| 

| | 


with yur father, from anything you heard, that this was a 
condition to that deal, that there had to be a Continental 
takeover or he wasn't going to make the deal? 

MR. FREDERICKS: I object. 

THE COURT: Sustained. 

Q Did anybody, either Mr. Fugazy or Mc. marks, at any} 
time prior to the closing in 1967 ever say toyou in any way 
that they weren't’ going to go through with this deal unless 
eaee was a Continental takeover? 

A Again, this is in ‘67. No, no a said directly 
to me in those words that ehay felt that way. That doesn't 
describe their feelings, that answers your cuestion. 

Q ‘pia Mr. Marx or Mr. Fugazy ever say tovyou that 
this was a good deal on its own terms without reference to 
any takeover, that it was a deal that could operate on its 


own, and a good deal for Fugazy Travel totally apart from 


BR F 8 B 


| a Continental takeover? 
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A When you my totally apart from a Continental 


takeover do you mean apart from all their support that they | 
| 


were contributing, because that was a critical factor to this 


deal? 


Q Mr. Summerlin, did you ever tell your father or 
Mr. Fugazy what your views were on the merits of the deal, 
namely, what.appears in the purchase agreement, the 


consideration given uo by Diners' and the consideration re- 
| 


ceived ':; Diners' from Fugazy Travel? Did you ever tell them 


i | 
whatyou thought about the merits 2f that deal? 


A Ivwuldn't talk to them on the merits of that deal 


based on what vou just said, I am sorry. 
There is a lot more involved. The two avreemeut 


just put together -- or the agreement just put tocether what 


| 


you are thinking and how you are going to do it. 


MR. SANTORA: I would like to read from this witness’ 

my 3 ; | 
deposition in this case dated August 27, 1973, beginning at 

page 42, line 15, and ending at page £5) Line 6% | 


"Q) What did Mr. Marx say that Mr. Bloomingdale had tolk 


| 


21 you? 
* "A Over a period of time that Continental was taking | 
‘ cdl a greater and greater interest financially in Diners and that 
“| the end result was going to be a total acquisition. | 


"9 That is what Mr. Marx told you? 


Sree 
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"A Correct. 


3 *O That Mr. Bloomingdale had told him? 


4 || "A That is correct. 
| "( Did Mr. Marks ever indicate to you prior to the ac-; 
6 quisition that unless the Continental acquisition was going 


| 

to take place he would not agree to sell Fugazy Travel | 
\ 

| 


9 "MR, FPREDERICKS: You are asking him if he 
10 told him that specifically? | 


8 Bureau to Diners? 
| 


il "NX  { honestly can't recall because -- ee the | 
12 | best of my knowledge he didn't prior to the ucquisition. | | 
13 | I don't believe he did. I don't believe -- I daft think | 
14 | he was thinking alcng those lines. | 
15 | "Oo Mr. Mavic’ —— | 
16 | THE COURT: Go to line 17. | | 
7 BY MR. SANTORA: | 
18 "9 ' Did he tell me that he was in favor of the | 
| 
| 


"A Yes. 
0 And did he give you reasons for that? 


ar Yes. 


"A Basically, in an overall picture, thatthis qave 


. 
19 acquisition? 


| 

| 

{ 

ho. And what were those reasons? l 
us basically an opportunity to sell Fugazy to a company | 
| 
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that at that time was presumed to be reasonably sarong 

and an excellent vehicle to use what Fugazy had already 
established. There is no better merger thar one 

where both companies have something to contribute, and this 
was a perfect fit, and it looked like a very good ceal. 

"0 Did he say that he felt you would be makina a 
profit on that deal? 

"A I don't believe he ever said that. 

"9 Did you get that impression that that was one of 
the reasons he was in favor of it? 

"AR Oh, yes. 

"OQ Did he suggest to you that the acauisition by 
Continental of Diners' was a ‘adiaiee part of his 
agreeing to the acquisition of Fugazy Travel by Diners' 

"A No, not. originally. 

"Q Did he mention that as part of the deal at all? 

"A Yes. gine ans part of the deal, But the way 
the deal was originally structured, whether they took over 
or not originally, as I recall, it wasn't that keen a 
problem because we had our deal geared into Fugazy and what 
Diners' could do with it. I don't think this was that 
big an item at that point. 


a Continental was not directly involved in the 


picture at that time, you were more concerned with Diners' 


18 


19 
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acquiring full travel, is that correct? 

"A Yes. Well, they were there. But this deal was -. 
set up originally that it would operate on its own." * 


Do you recall testifying under oath to those answer’ 


in response to those questions, Mr. Summerlin? 
A Yes, sir. 
Q Mr. Summerlin, on direct you mentioned at one ue 


you were the owner of 10 per cent of the stock of Fugazy 


Travel Bureau? 


A Yes, sir. on 
Q Do you recall when you became the owner? | 
A No, sir. | | 
Q Do you know how much it cost to become the owner ) 


of 10 per cent of the stock of Fugazy Travel? 

MR. FREDERICKS: t object. That is totally 
irrelevant, your Honor. 

THE COURT:  Qucepuiee: 


Did you buy the stock or was it given to you as a 


qi ft? 
THE WITNESS: I purchased it. | 
@) Do you recall how muchyou purchased it for? | 
of As I ‘recall, I eee it was approximately sa ee 


THE COURT: When was that? 
THE WITNESS: I am not positive, but I think it was: 
+ 2 8 Oke | 


ae 
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your own account? 

A From '63 to '67, I can't recall. Yes, I think 
so. 

Q And when you acquired companies did you later 
resell them at times between 1963 and 1967? 

A Possibly. 

Q Mr, Summerlin, would you say that that was one 
of the chief areas of business achied ke of Marx & Co. 
between 1963 and 1967? 

MR. FREDERICKS: What was, ie Honor? 

MR. SANTORA: The buying, the accuirina and 
reselling of companies. 

MR. FREDERTCKS : The witness testified he bought 


and sold for his own account, he doesn't remembez 


acquisitions by Marx & Company, and I think the auestion is 


objectionable and eotalis improper. 
THE COURT: duareuieas if you can answer it. 

A I would say most of our efforts in the time from 
1963 to 1967 were spent on the Fugazy Travel Bureau. 

Q Mr.Summerlin, let us forget Fugazy Travel for 
a second.. Between 1963 and 197, was Marx & Co. operating 
any companies at all? : 
A | Yes, sir. 
Q How one had they been operating them in 1967, 


2 
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2 | if you know? 
3 A I would have to check the companies, if there were | 
4 more than two, and find out how long we had been involved. | 
5 | T can't accurately answer that question. | 
6 | Q Can you tell me how many officers and employees | 
7 aid Marx & Co. have besides yourself and Mr. Marx? | 
> | 7K We had a secretary and a accountant. | 
. | (@) During the period of 1963 to 1967, did you and/or | 
10 | Mr. Marx ac both of you together have occasion to investigate | 
11 | or make inquiry into any rumors of pending acquisitions or i 
12 | proposed mergers of companies? | 
13 | A Wo, sir. 
14 | Q You never made any such inquiry during that period? | 
16 } A On a rumor? 
16 : Q Yes. ; 
17 A No, sir. ! 
18 QO TE you did — a rumor about a forthcoming 
19 | vossible acquisition, was there anything that you did in : 
20 the normal course to check it out? : 
21 MR. FREDERICKS: I object, your Honor. 
22 | THE COURT: Sustained. : 
23 Q Mr. Summerlin, do you consider yourself to be 
2A an sineuvonoed investor? 
25 A Yes, sir. | 
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Q A sophisticated investor? 
A Yes, sir. | 
8) Do you know, Mr. Summerlin, between the period of 


1963 and 1967 how many com:anies were acquired by Marx & | 

Co.? | 
A No, sir. : 
Q Do you know if any of those companies ~- if any 

companies were acquired between 1963 and 1967, whether any 


of those companies are retained today by Marx & Co.? 

| 
| 
Q Is it fair to say, Mr. Summerlin, that the business 


A I can't answer either. 


of Marx & Co. was to mick um a company and then see if Lt 
could be improved and later resold to a potential -urchaser? 
A Yes, sir. | 
© Did you'generally try to sell at a higher price than 
the price that you purchased the company for? | 


x 


A Absolutely. | 


‘BR oF BOB 


Q Can you tell us in 


business activities what, if 
would do toimmrove a company 
sale at a higher price? 

MR. FREDERICKS : BE 
question, your Honor. 


{ 


THE COURT: 


Sustained. 


the normal course of your | 


anything, you and Mr. Marx 
and to have it ready for 


ahve to object to that | 


If you want to talk about | 
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A As tl recall, I believe my father met Mr. 
Sindona at a cocktail party, and I believe over a drink 
they started discussing what each was doing, decid’ d to 
carry it a littie further. I think that's how it got 
started. I don't believe anybody called anyone. 
Q You now have before you Defendants' Exhibit H, 
and ~ ask you if you recall seing that document before. 
THE COURT: That is for identification. Let's 
keep the record straight. 
MR. SANTORA: H for identi concen, 
THE COURT: Right. 


Do you recall seeing that document before, 


THE WITNESS: No, but I'm sure I must have. 

Q Do you recall discussing the contents of this 
memorandum with Mr. Marx? 

A I know we discussed it. I don't recall any 
specific meeting. 

Q Did you ever discuss any of the contents of 
this memorandum with any of the people at Pierre Busetti? 

A Not to my knowledge. . 

Q If you look at paragraph 2, Mr. Summerlin, 
was there any discussion between you and Mr. Marx of the 


numbers that are shown in that paragraph? 


ee en 


| 
| 
| 
| 
| 
| 
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MR. FREDERICKS: I object, your Honor. This 
3 is on identification. 
4 MR. SANTORA: I am laying a foundation. 
“a THE COURT: Overruled. 
6 Did you discuss the substance of what is con- 
7 tained in that paragraph, savtiouticty we number or numbers 
8 which are there? 
9 - THE WITNESS: I'm sure that we discussed every- 
10 | thing that is in here, but I--as 1 say, I don't recall the 
ll negotiation that clearly. 
12 Q When you say."we," who are you referring to? 
13 A My father. | 
mi: . How about Mr. Fugazy, did you discuss this 
15 with him? | : 
16 “A I don't recall. 
7 MR. SANTORA: Your Honor, at this time I re- 
18 new my offer of that avibis into evidence. . 
19 MR. FREDERICKS: Objection, your Honor. 
oo THE COURT: Sustained. 
a Q Mr. Summerlin, when you were invoived in your 
22 duties at Fugazy Travel in 1963, did you have any occasion 
23 to receive a report from she sccicce iets firm of J.K. 
2” | Lasser? 
: i 
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A He was president and chairman of the board. 
Q You said that these meetings took place in 


the summer of 1967; was that your testimony? 

A Yes, that's correct. 

Q Can you tell me what was discussed at these 
meetings, sir? 

A There were details of the purchase or merger 


of Fugazy Travel and Diners' Club. 


Q Do you recall any particular meetings or dis-~ 
cussions or conversations with the representatives of Diners 


Club prior to the acquisition in October of 1967 directly 


related to the proposed Continental takeover? 
- A I'm sorry? 


Q. Do you recall any meetings, discussions, or 


conversations with any representatives of the Diners' Club, 


prior to the acquisition in October of 1967 concerning 
acquisition of Diners' Club by Continental?. 
MR. SANTORA: I object. 


THE COURT: Sustained. 


Ci: Do you recall any particulars concerning--that 


were discussed in these meetings with Mr. Bloomingdale, 


Asch, Hays or Flug? 


A Yes. Specifically, I remember one meeting with 


Mr. Bloomingdale. 


| 
| 
| 
| 
| 
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Where did that take ‘ie, if you can recall? 
In an autcmobile on a route back to New York 
from a meeting down in New Jersey. 
Q You were returning to New York from a meeting 


in New Jersey, sir? 


Q Where in New Jersey was that? 
A I'm really not certain. I thought it was down 


A That's correct. | 
l 
| 
around Summit. I'm not certain. | 

Can you tell me approximately when that was? | 
Yes. That was October of ‘67. 


Do you recall who was in the car at that time, 
Yes. There was my brother-- 


My brother William Fugazy, Mr. Asch, and Mr. 


Bloomingdale. 


Q Can you recall what was said, sir? 


| 

| 

' 

Your. brother William Fugazy? | 


A The gist--I don't recall the exact coeisiaesldcolicatans 
but the gist of the conversation was that my brother had | 
passed some remark to Mr. Bloomingdale about the takeover | 
of Diners' Club by Continental and he said that it was 
imminent. 


Q ' Who is he, sir? 


A-1205 
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A Mr. Bloomingdale. 

Q is Can you tell me who on behalf of Fugazy Travel 
hinted most of cha neenbhetionn between Fugazy Travel and 
Diners' Club? 

A Mr. Marx and my brother William. 

Q Did they keep you informed as to the status 
of the negotiations and discussions? 

A Yes, they did. 

Q Do you recali what they said to you about their 
meetings? , 

A Well, there were so many meetings, really, to 
bring up some specific point, I can't tell you unless you 
refresh me-- 

Q Do you recall any specific conversations con- 
cerning the acquisition of Fugazy Travel by Diners' Club? 

A Well, we initially started out and it looked 
like an interesting preposition made here for us to merge. 
We at that time were in the process of really accelerating 
sur franchise program. 

I think probably the only serious question that 


came to our mind was their capability, their financial 


status to carry on for an expanded program. 


Q They, being who, s}r? 


A ‘ Diners’ Club. 


5 = & & 
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A Heexplained to me as best he could want the | 
conversation would be of the stock, of the paper stock that 

we were then holding, if it were to be converted into 
Continental's stock. It was a schematic really of how 
many shares of Diners' would be converted into Continental. 

Q Those discussions were with Mr. Marx prior to your 
discussion of what has been now marked 22-A for identifica- 
tion? 

A That is correct. 

Q In evidence? 

A Right. 

Q Do you presently own any shares of Diners' Club 
stock stock, sir? 

A No, I do not. 

2 | Would you tell me, please, to ween you sold those 
shares, if anyone? 

A Yes. To Genetaentes Insurance Company. 

THE COURT: Did you sell them or did you tender 


them? 


THE WITNESS: We tendered them, I should say. 
Q When was that? 
A That was in Vi70, Debrudey or March. 
Q , Mr. Fugazy, I show you Exhibit 27 in evidence, 


which is a letter dated April 16, 1969, signed by Otto 
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Marx to Diners' Club, Inc., and ask you whether your ninety 


appears on that letter? | 


A Yes, it does. | 


Q Were you aware of that letter being sent, sir, | 


prior to its being mailed? 


A Yes. | 
MR.FREDERICKS: I have no further cuestions of me 


witness, your Honor. 


THE COURT: You may inguire, Mr. Santora. | 
CROSS EXAMINATION - | 


BY MR. SANTORA: | 


Q Mr. Fugazy, when did you start working a: Fuqazy 
| 
Travel? | 
: | 
A 1977, 
| 
Q Were you working at Fugazy Travel continuously | 


from 1937 through 19677 
A Except for four years in service- 
Q Through most of that-time were you employed full 


time by Fugazy Travel? 


A Yes. 

Q Were vou an officer of Fugazy Travel in 1967? 
A Yes. 

Q What was your title, nite 

A Vice aionen of the board. ' 
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Q Do you know who first spoke to you or how you 


first learned of the terms of the proposed deal or agree- 


ment between Diners' and Fugazy Travel? 

A Either my brother os Mr. Marx. 

Q Now, do you recall whak it was that either 
Mr. Marx or you: brother told you about the proposal it- 
self,the terms of the proposal? 

A No. Not at this point. I acn*t recall the 
initial presentation.per se, no. . 

Q Do you recall that when you site: béaed about 
the proposal, whether you were in favor or it or whether 
you were against it? 

A Sounded interesting initially. 


Q And did anyone else express their feelings to 


_ you, Mr. Marx, or Mr. Fugazy as to whether they were in-- 


terested in the proposition? 


A ‘itiady, yes. 

Q What did they say? 

A Thought it was interesting. 

Q Is that true for both of them, Mavs and Fugazy, 


your brother, William Fugazy? 
A I don't believe we would have pursued it if it 
wasn't interesting to us. 


Q Did you have any discussions with Mr. Marx or 


ee 
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Mr. Fugazy as to exactly how this deal might be--this deal 


_or agreement with Diners' might be beneficial, specifically 


how it would be bers“icial to Fugazy Travel? 


A Yes. 
A Just with Mr. Fugazy and Mr. Marx. 
Q Do you recall what you said to them and what 


Q Do you recall with whom you discussed it? 
they sai. to you? | 

A Well, we knew at that particular point in time | 
that American Express snarky before had gone into the | 
credit card business, and then on one side of the coin it | 
was obvious that for Diners' to acquire a travel organiza- | 
tion such as ours would be interesting, and again on our 
side of the coin it was interesting for us to become 


associated with a credit card organization in that it would 


allow us that much more exposure to commercial accounts 


and the public .in pace by having the capability of sell- 
ing our travel on a credit basis. 

Q ‘Do you recall when, if ever, you heard for the 
first time that there was a potentiality or possiblity that 
Continental might take over the Diners' Club? 

A No, I cannot teli you the specific time’ that 
it was brought to my gttention, We were all aware of them 


having convertible debentures when we went in, when we were 
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negotiating. We knew that Continental had a very strong 
position, obviously. 
Q Well, do you know when if ever anyone from 


Diners'or Continental said there was a possibility of a 


- 


A Yes. 

Q Said to you? 

A Yes. 

 * When was that?- 

EN October 1967. 

Q Well, do you recall that this wis before or 


after the acquisition of Fugazy Travel by Diners' Club, 
Six? 

A I honestly can't answer you, because the sign- 
ing ane the time.of this joint meeting were within a two- 
week span, as it seems to — I don't recall which came 
first. 

Q Well, is the first time you heard about this 
poss bility at the time you were discussing the amendments 
a leas employment contracts? 

MR. FREDERICKS: I'm going to-- 
THE COURT: . Sustained. I think the question 


can be improved. 


Q Is the first time you heard about the possibilit 
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that Continental might take over Diners', was that at or 


about the time that you were negotiating or discussing the 


amendments to your employment agreements? 


MR. FREDERICKS: Your Honor, I don't know. The 
first time he heard it from whom, is my problem. 


THE COURT: From anyone. 


course, I heard it again. And as you showed me the docu- 
mentation before, before we changed our initial employment 
contract I had seen these ratios. So that is at least 


A I heard it in the fall of 1967 and then, of 
three occasions. | 


Q You didn't see the ratios until the fall of 

1968? | | i 
A That's correct. 
Q So using that as a benchmark, can you tell us 

with any more specificity than that when is the first time 


you heard anyone at Diners' or Continental was saying there 
was a possibility that Continental might take over Diners'? 
A October, 1967. 


BY THE COURT: 


Q Who was it that told you that? 
A Mr. Bloomingdale. 
Q Where was that? 


A In an automobile, your Honor. 
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Q Who was present in that automobile? 
A- Mr. Asch, Mr. Bloomingdale, my brother William, 


and myself. 
Q That was the ride coming back from New Jersey? 
A That's correct, Sir.. ‘ 
MR. SANTORA: Your Honor, I'd like to read 
from the deposition of this witness. 
THE court: You may. 


MR. SANTORA: I don't h 


a 
\ 


THE COURT: We will listen. Teil counsel what 


line and page you are reading from. 

MR. SANTORA: The deposition of September s, 
1974 in this action at page 131, line 19, through page 
132, line 10. 

"Q . Who is the fiat person to mention this 
to you, that possibility of Continental taking it over? 

"A ‘ I suite know if it was my. brother or 
Bloomingdale or it was in a mutual discussion. 

"9 Do you recall specifically what they 


said to you, whoever it was? 


"A Yes. That our--that the takeover looked, 


as I recall, relatively imminent, and that it would | 
obviously enhance our stock in Diners' Club. 


"9 Was this after the closing when Diners' 


/ 
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purchased Fugazy Travel? 
"A Yes. 
"0 You are sure of that? 
"A That it was after the pu chase? 
*G Yes. - 
"A Yes." 
BY MR. SANTORA: 
Q Mr. Fugazy, do you recall testifying under 
oath to those answers in response to those questions? 
j ; a - 
A ' I do. 
Q Do you recall ever hearing from anyone that 
the Continental takeover was supposed to take place on 
any definite date? 


A No.. 


fe) You never heard that? 
A A specific date, no. 
Q With respect to the employment contracts that 


you discussed before and the amendments that you were dis- 
cussing in 1967, do you recall testifying to that a moment 
ago? | 

A Yes. 

Q Do you recall who first suggested that these 
amendments might take place? | 


A No, I do not. 


—" 


i) 
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Q Beyond Mr. Marx, anyone else from Diners‘ Club 
or from Continental? 
A No. 
BY MR. SANTORA: 
Q Mr. Fugazy, on your direct examination you 


were asked some questions about the registration statement 
that was to be filed in 1969 for your stock, by Diners' 
Club. 

A ns don't follow you. 

Q Do you recall thatin 1969 you and your brother 
and Mr. Marx requested Diners’ to file a registration 
statement to register your stocks with the Securities and 

wa 


Exchange Commission? 


A yes, I do. 


| 
| 
| 
| 


By YP 8 RB 


A-1217 
gabr 1 L. Fugazy~cross 
O Do you know anythin 


with respect to that registra 
A I know that it was 
saw the registration statem 
Q Do you haveany know 
about what was done prior to 
‘after the filing by ae 
| A What was done prior 
Q Yes. 
A No, = deeb, 
Q Do you have any inf 


Diners' after it was filed in 


tion statement? 


637 
gq about what was done by Diners' 
filed. At one point in time | 


enc. 
the filing or what was done 


ledge or anv information 
£0) LE? | 


ormation as to what was done by 


trving to get the statement 


effective? | 
A Yes. As' I recall it was withdrawn. | 
2 No. My-questicn, Mr. Fugazy: Do you recall anythit 


that was done by Diners? Do 
as to the activities that wer 
Diners' and the SEC after the 


statement? 


A No. 
Q WiLL right, 


Mr. Fugazy, in 1967 
acquisition of Fucazy Travel, 


receiving financing from Mr. 


you have any information 
e going on, if any, between 


| 
{ 
| 
filing of the registration | 


» just ,»vier to the Diners’ 
do vou know if Tuqazy Travel wa 


Marx or one of his companies? 
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I don't recall. 


‘Do you recall whether Mr. Marx or 


°638 


one of his 


companies was extending financing to Fugazy Travel in the 


A 


(2) ed 


Q 


whole period of 1963 to 1967? 


MR. FREDERICKS: 


a 


clearly being beyond direct. 


THE CURT: Overruled. 

You are asking me was there interim 
Yes, ete, 

THE COURT: By Mr. 


Yes. 


Was this financing necessary 


y to pay 


operations of Fugazy Travel? 


Q 


period? 


No. 


Was any of this financing necessary 


s 


MR. FREDERICKS: 


question, your Honor. 


Q 


TIE COURT: Sustained as to form. 


Do you know what the money was used 


Marx Or any com: 


Your Honor, I object to that as 


financing? 


vny he owned. 


to pay. any 


current obligations or liabilities of Fugazy Travel in that 


I am going to object to the 


for that came 


| from Mr. Marx or his companies by Fugazy Travel? 


A 


) 


Yes. 


What was it used for, sir? 


| 
| 
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2 A We handled a large number of commercial accounts 
3 ‘in which we would extend credit. We always needed cash, 
4 reserves and cash up front. That is the nature of our 
5 business. 
6 Q What exactly did you need the cash for? 
1 A Well, if a commercial account bought $100,000 
8 worth of travel from us en we would pay the airlines 
9 within a 7-day period and the account would mt pay us 
10 in man, many cases for a 30-day period. That is the whole a it 
ll nature of our commercial ——’ 
12 Q You were obligated to pay the airlines on your air | 
13 tickets within a 7-day period, you are saying? | 
14 A Yes. 
15 it. MR. FREDERICKS: ‘Your Honor, I move to strike the 
16 “question. The witness hasn't testified he was obligated to 
7 pay anything. 
18 | | MR. SANTORA: - Pugazy Travel. 
19 THE COURT: All right. Strike the last question 
20 and answer. You go back. If you want to inquire about 
21 the’ company, you may do so. 


22 Q Mr. Fugazy, to the best of your knowleduye, was Fugazy 
Travel obligated to pay the airlines for air tickets sold 
within a 70day period? 


A Not Fugazy Travel Bureau, per say. The rulesof 
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IATA, to be an IAT, agent, you are gh bien period of time, 
a grace period, in which to do your sales report. Over the 
years this has varied. It is run as high as 30 days and as 
low as 7 days. There's different periods in time in 

which you acting as an agent for the carrier must do your 
sales report and report at certain intervals. Whatever 


existed in 1963, I am not sure if it was 7-day or 14-day 


intervals. This applied to everyone. 
Q Was any of the money that Mr. Marx gave in 
financing or his companies gave in financing to Fugazy Travel 


used to pay Fugazy Travel's obligations to the airlines? 

A You might .call it a line of credit. 

Q Mr. Fugazy, was the money itself used to pay the 
obligations to the airlines? 

A It might be. It would depend -- unless I knew 
a specific ase where we carried many of the major companies 
in New York and our agreements with them, we would not -~ 
one of the services we extended was to carry them for a 
30-day period, where as for the carrier you had to pay them 
at greater intervals. : 

Q Was any of the money put up by Mr. Marx or his 
company used to —" the payroll for Fugazy? 

A Could be. 


Q How about rent? 


| 
| 
| 
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2 A I can't recall specificall how moneys were applied. 
8 ‘It could be for rent, it could be for salary. 

4 Q Telephone bills? 

5 A Could be. 

: Q Mr. Fugazy, dia Mr. Marx ever tell you at any point 
\ that he wasn't sieve to putup any more financing? 

, A No. 

: Q Think carefully about that. 

bis Do you recall at any time priorto the Diners' 

11 acquisition Mr. Marx saying in any way that he wasn't 

G going to put up any financing? 

as A No. 

i Q Was there ever a requirement, was ever a statement 
» ' made to you by Mr. Marx that he wanted your personal 

16 cukninkae on any further financings? - 

" A Not that I recall. 

Q Or the personal guarantee of pane brother? 

19 THE COURT: As —" you know. 

20 i, Aaa anaes Meaaahcelk 

21 : MR.SANTORA: I would like to res? _— the wit- 

% ness' deposition in this case of Septenber 25, 1974 at 

23 page 40, line 12 through 21 as follows: 

2A "Q Do you recall Mr. Marx ever telling you that he 

2s) 


was not going to extend financing to Fugazy Travel without 


to 


10 


11 
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getting personal liability of yourself and your brother 
as well as the company's liability? 
"MR. FREDERICKS: Personal guarantee? 
"MR. SANTORA: Yes, personal guarantee. 
"A Yes, but I dont recall when. 


"Q Was that ever expressed in writing, sir, if you 


“A May have been. I don't know." 
No further questions on cross, your Honor. 
THE COURT: Redirect, Mr. Fredericks? 
MR. FREDERICKS: Yes. I will be very brief, 


your Honor. 


Yous Honor, I am going to be reading from the 


deposition of this witness starting on page 130, several 


pages preceding what Mr. Santora has read to him. 
THE COURT: Line? 
MR. FREDERICKS: Page 129, line reer first 
ridhintebien, 
REDIRECT EXAMINATION +a ° 
BY MR. FREDERICKS: 
| Q *Q Well, I ask you to think back and go through 
the period of 1968 and 1969 and I ask you if you recall any 


changes made in the agreement. 


"A Yes. 


s 2: @ 8 
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Yes, 1 do. 


Mr. Fugazy, 


can you give us an approximate 


date of your meetings that you attended in South Jersey 


with Mr. Bloomingdale and your brother and Mr. Asch? 


A 


Q 


October 1947 -- 1967. 


Thank you. 


MR. FREDERICKS: No further questions. 


THE COURT: 


MR. SANTORA: 


I would like to finish where Mr. Fredericks left 


Any recross examination? 


Just one, your Honor. 


off on page 113 of Mr. Fugazy's deposition. 


RECROSS 


On page 113, line 9, after the last “Yes answer. - 


EXAMINATION 


BY MR. SANTORA: 


—"Q 
"A 

yes. 
"Q 


"A 


Do you recall what you discussed? 


Specifically it would relate to the Queen Mary, 


Just the Queen Mary? 


I don't recall." 


THE COURT: 


Anything else? 


You may step down, Mr. Fugazy. 


(Witness excused.) 


THE COURT: 


I think this would be a good time, 


ladies and gentlemen, for us to take our mid-afternoon 


a 
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recess. Ten minutes. 

Please don't dsicuss the case among yourselves, 
keep an open mind on all facets of the case until it has 
been concluded. 


Ten-minute recess. Counsel are excused as 


well. 
(Recess.) | 
(In open court; jury present.) 
THE COURT: You may proceed, Mr. Fredericks. 
MR. FREDERICKS : I would like to call at this time, 
your Honor, Mr. Otto Marx, Jr. 
Of T.0 MAR X, J R., called as a witness by i 
the plaintiffs, having been first duly sworn, 


testified as follows: | | 


BY MR. FREDERICKS: 

Q Mr. Marx, I am going to ask you “to please keep 
your voice up loud and clear so that every juror in the 
courtroom can hear you, so I can hear you back here. Please 
try to keep your voice up and speak loud and clearly. 

Where do you reside, sir? 
A I reside at 2 ease 88th Street, New York City. 
Q , What is your educational background, Mr. Marx? 


A I graduated from the University of Virginia with 
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a B.S. degree. 


Q 


You ar2 going to have to keep your voice up. We 


can't hear you. 


A 


I graduated from the University of Virginia with a 


B.S. degree. 


' sir? 


Q 


A 


Q 


A 


A 


Q 


What is your occupation, sir? 

I am an investment banker. 

By whom are you presently employed, sir? 
I am self-employed. 

What company, sir? 

Marx & Company. Inc. 

What is your position with that company? 
I am president. 


How long have you been president with that company, 


I have been president since 1946. 


Mr. Marx, in 1967 did you directly or indirectly 


own any shares in a company known as Fugazy Travel, Inc. 


ownership. 


sir? 


ral 
a3 


Q 


Yes, I did. 
What was your Ownership in that company? 


in the beginning of 1967 it was 100 per cent 


Were you an officer and director of that company, 
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A Yes, I was. 


Q What office did you hold? 


a 


A Iwas chairman of the board of directors. 

Q who were the other officers of that company in 
1967? 

A Mr. William Fugazy wa# president, Mr. Louis Fugazy 


was vice chairman of the board and Mr. John Summerlin was 
enesident: 

Q uae there come a time in 1967 when you met with 
Mr. Fugazy and Mr. Liftig? 

A Yes. 

Q Can you tell me approximately when that was? 

A That wasin Juneof 1967. 


Q Can you tell me what the subject matter of that 


discussion was? 


A Mr. Fugazy, William Fugazy, that is,telephonec 
me and said that he had had a meeting witha Mr. Liftig, 
who was a business broker, and that Mr. Liftiag represented 
Diners' Club and specifically Mr. Alfred Bloomingdale, who 
was chairman of the board of Diners'Club, chief executive 


officer, and that there was some interest, according to 


Liftig, in Diners! Club acquiring Fugazy Travel Bureau, and 


would I be interested in meeting with him. 


a 
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i. en prior to that meeting with Mr. Liftig did 
you have any conversations with anyone concerning an 
interest in acquiring Fugazy Travel, Inc.? 

A Yes. 

Q Would you tell us, please, with whom you had 
such discussions? | 

A In a situation such as Fugazy Travel Bureau Or 
in a business such as mine where we owned companies and 
owned securities, you are continually approached by people, 
business brokers, individuals, companies, who get an idea 
that they wish to acquire a company or interest in, merge, 
sell you something else, so that there were a number of 
instances where we had been poueaniee and had discussions, 
none of which cane fruitful. 

Q Did you have any discussions with anyone in 
the securities market at that time? 

A Yes. At that time or Staghiiy before that 
-ime, 1967 we talked with a number of investment bankers 
about a possible public issue of Fugazy Travel. 

Q Can you tell the ladies and gentelmen of the 
jury the circumstances leading up to those discussions 
with underwriters? 

A Some of you ladies and gentlemen will no doubt 


recall that in 1967 wa had a very active stock market 
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and there were a great many sccurities both speculative 


and non-speculative that were being sold to the public. 

It was about a year before the end of the previous boom. 
And there had been a beginning of the sale of what is 

call service companies, that is, companies such as broker- 
age offices, travel companies, advertising agencies who 


are not in manufacturing or retail, to the public. 


. And we decided amongst us, our executive group, 


that it ss be advisable to take Fugazy to the public in 
order to do two things: One would be to pay off the sub- 
stantial loans which we had with the banks and, two, in 
aude s¢ have a market and rebuild our working capital so 
that we could proceed with what we were trying to do, and 
(ie clin build a franchise operation. 

So I.got in ‘erin with a. firm called L.M. 
Rosenthal & Company, who were in Wall Street and ‘iet with 
Mr. Rosenthal who ett aiewiebnnclies done. an underwriting of 
a travel company very successfully. The stock had had a 
tremendous advance immediately upon sale. 


I talked with Mr. Rosenthal several times and 


there was some feeling by him to do another travel company 


might not be attractive because there would be a conflict 


of interest. 


So having been in Wall Street so mahy years, 
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I approached a firm called Emanuel Deitchen & Company, 
which was a very old line firm, and they became interested 
in doing an ended ties, 

The partner in charge was a Mr. Paul Porzelt. 
And he said that in principal after looking at our figures 
and getting familiar with the piles that he would 
be willing to consider a public issue, but they thought 
— should: have another firm as a partner. 

So through Bill Fugazy and some of my con- 
nections, we talked to another firm, a larger firm, Paine, 
Webber & Company, and they discussed this matter. 

We then talked to two other firms that I re-~ 
call; One was Auchincloss, Parker & Redpath, and the other 
was Allen & Company. 

Auchincloss, Parker & Redpath and Emanuel 
Deitchen it would appear were the ones most interested 
and the ones better musieeies to do ete slg and that 
is about the way the thing Sane 

Q When were these discussions with these various 
underwriters taking place, Mr. Marx? 

A They were taking place mostly in thcir offices’ 
in Wall Street, but some of the discussions were at the 
Fugazy Travel Bureau and some were in my office at 40 Wall 


Street, where I was then. 
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Q During what period of time did these discus- 


sions take place? 


A. These discussions were from roughly March of 
L967 On. 
Q Mr. Marx, you said that one of the purposes was 


to satisfy your outstanding bank loans; is that correct? 

A That's correct. 

Q Would you tell the ladies and gentlemen of the 
jury the nature and the extent of those bank loans of 
Fugazy Travel in 1967? 

A The bank loans were 1,500,000 and they were 
loans of the Fugazy Travel Bureau, but guaranteed by me. 

So I naturally had a rather personal interest in trying 
to alleviate this problem. 

The idea here in this underwriting as discussed 
was that we'd raise $2.5 million through the sale of common 
shares and we would ae off our bank loan and have $1 
million of additional working capital. 

Q How much of the company was it proposed would 
be offered to the public in exchange for $2.5 million worth 
of purchase of stock? 

A. Although we had no definitive written agreements 
iinaieie Seiidans things do take time, the indications were 


that we would sell 40 per cent of the company to the public 


ce ee ERY ET 


| 


i! 
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and retain 60 per cent amongst ourselves. 

Q ~ You would sell 40 per cent of the company for 
$2.5 million? 

A Correct. 

Q Did these conversations continue through into 
June of 1967? 

A Yes, they did. 

Q - And you testified that you met Mr. Liftig at 
the end of June, 1967? 

A Correct. 

Q Did your conversations continue after your 
meeting with Mr. Liftig? 

A Yes, they did. 

Q. Would you tell us, please, as best you can 


recall the sum and substance of the conversation that took 


place at the meeting attended by you, Mr. Liftig and Mr. 


Fugazy in June of 1967? 

A Mr. Fugazy pe eer what he told me on the 
telephone in front of Mr. Liftig, to the effect that-~ 

(@) Would you tell us what that was, please? 

A To the effect that. Mr. Liftig represented 
specifically Diners' Club and in addition was authorized 


by Mr. Bloomingdale, the chairman of the board of Diners' 


Club, to enter into discussions and negotiations to acquire 


| 
| 
| 
| 
| 
| 
: 
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the Fugazy Travel Bureau. 


3 O What did Mr. Liftig say at that time? 


ce ee a LL A TT TT TCS 


4 . A Mr. Liftig said that that was correct, that | 
5 ne knew that we had had previous discussions a year or 
6 two before, but that at this point he believed that the 
t Diners' Club was a very different company than the one 
8 we talked about two years previously, or a year anda 
9 half previously. | 
10 I asked him in what way this was true and he | 
11 said did I know that the Continental Insurance Company : 
‘3 was infusing capital into Diners' Club and had a _— | 
13 stock position and were on the board of directors and | 
4 had taken a specific interest in Diners' Club. 
{ 
15 Q What did you respond to that, if anything? 
: ' 
16 A I told him that I knew that Continental had | 
7 bought the Schneider stock, which was a block of stock | 
18 of one of the originators of Belicia cium wie had died, | 
19 and I also heard that they had put money in in one way or | 
20 another in either convertible securities which were to be | 
21 converted into stock of Diners' Club or in other methods. 
ea Q- What else was discussed? : 
23 A Mr. Liftig went on to say that because of | 
2A Continental Insurance's position on this, that they had 
ys) indicated a really strong interest in the affiliation with 


A-1233 
eljp 7 Marx-direct 


658 
Diners' Club which he believed and which he had been told 
by Mr. Bloomingdale in due course would mean a takeover of 


the whole company by Continental. 


Q Was anything resolved at that meeting, Mr. Marx? 


A Simply the fact that we would have further dis- | 


cussions. 
Q Did there come a time, sir, that there were 


further discussions concerning a Diners' Club takeover? 


A Yes, there were. 

Q Do you know who participated in those discus- 
sions? 

A As I recall it, about a week later Bill Fuqazy 


and Liftig and I met at Liftig's apartment at the Ritz 
Towers on 57th Street in New York, and we started to talk 
about specific methods of trying to accomplish this. 


I at that time told Liftig that I was con- 


| 
| 
| 
| 
| 
| 


cerned about this and that we were in the process of discuss~ 


ing a public issue. My main concern was that even with 


Continental as a participant, that we did have a substantial 


bank loan of a million and a half dollar§ and that this 
consistently preyed on my mind. 

So the way it was left was that Fugazy, Liftig 
and I would have additional meetings. 


MR. FREDERICKS: Your lionor, may I ask counsel 


| 
| 


| 
| 
| 
| 
| 
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for defendant to produce those exhibits that have been 
amie in evidence by counsel? I don't see them on the 
table. 

MR. SANTORA : They are in the box, your puta 
Which ones does he want? 

MR. FREDERICKS: I want the ones that have 
been marked in evidence at this trial. 

. THE COURT: Just ask him specifically for 


exhibits and I'm sure he will give them to you. You want 


B, C, E, F, G--what do you want? 


MR. FREDERICKS: I want the financial statemerts 


¥ 
that have been marked, your Honor. 


THE COURT: In other words, you don't know what 


that is. That is Fr, f think that is what you are asking 
fork Ask him for the financial statements; I'm sure he 
will give it to you. I believe that F is the financial 
statement dated June 30, A367. .28 that the one you want? 
MR. FREDERICKS: No, your Honor. I want the 
Diners' Club, 
MR. SANTORA: That is G. 
ps THE COURT: All right. The annual report of 


Diners' Club. That is G. Do you want anything else? 


| 
| 
| 
| 
| 
| 
| 
| 
: 
| 
| 


MR. FREDERICKS: Not at the moment, your Honor. | 


Q Mr. Marx, I show you what's been ee a 


ewer ahead acc es ee ae 
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2 Defendants' Exhibit G in evidence. I ask you to examine 
3 ‘that and will you tell us what on this prener en statement | 
4 gave rise to the comments that _ u made to Liftig celal - 
5 your concern about Diners' Club financial position at that ; 
6 time, if anything? 
7 A Not to labor the point, but as a banker to point . 
8 out two or three of the red flags that appeared. We have | 
9 mee there liabilities current liabilities, notes payable | 
10 to banks, of $27 million; notes payable on commercial paper , 
11 of $11,340,000, and accounts payable of $26 million. 
12 Now,that was--in addition to that, long bis : 
13 debt of $15,837,000. That in itself is fairly substantial , 
14 relative to the asset position of this company. ! 
15 | The other factor which concerned me and which | 


25 With Continental in the picture and with the possibility 


16 unfortunately turned out to be correct was that as they : 
17 expanded, in their See prenat$on and advertising had | 
18 gone from $4,900,000 the previous year to ‘$6, 600,000, and 
19 their provision for doubtful accounts, which is credit | 
20 card people that don't pay, had gone from three million, | 
21 six, to five million, five. | 
22 As, they expanded you would have this much-- | 
23 these figures would also expand and it meant that they | 
2A needed a qreat deal of working capital to carry this on. | 

| 

| 
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or probability as we got into this further, of their taking 
it over, we had unlimited funds because of the Continental | 
Insurance Company is a $2 billion corporation. 

Q Did there come a time, Mr. Marx, to oie Rudnels | 
eige that there were subsequent meetings between anyone in- | 
volved with Fugazy Travel and Diners' Club? | 

A yes. | 

Q Who was that, sir? 

A Directly after that meeting with Liftig and 
Bill Fugazy, Bill Fugazy went to the west coast, to Czli- 
fornia, to Los Angeles and visited with Alfred Bloomingdale 
and I believe Liftig. 


Q How do you know of that, Mr. Marx? 


A Well, Bill called me on the phone and said that 


Bloomingdale had called him and had asked him if he could 


| 
come out to the coast. ! 
Q Did carat neces a time that he went to the coast? 

A Yes. He went to the coast directly thereafter 
within three or four days. | 
Q Did you have occasion to speak with Mr. Fugazy 
after he returned from the coast? | 
A Yes, I did. 
9 And would you tell us, please, what if anything | 


he toid you at that time? 
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2 A Mr. Fugazy said that Mr. Bloomingdale had indi- | 
3 cated to him in a day long meeting that he une nartponlenty | 
| 
4 interested in the Fugazy Travel Bureau because of its | 
5 many years of operations, the fact that w2 had an exc:.llent | 
6 franchise operation beginning to gel, and in addition to | 
7 that, he felt that Diners' Club with its tremendous number | 
| 
& | of card holders could produce a great deal of business for | 
9 he travel company. nike Sines | 
10 Q Did he discuss anything else with you at that | 
11 | time concerning the meetings with Mr. Bloomingdale? 
12 A Mr. Fugazy did say that he had mentioned to | 
13 | Alfred Bloomingdale my concern about the condition of the 
14 company and the amount of capital it was going to take to | 
15 do two things: | 
16 One,.to expand Diners', which they were doing 
17 rather drastically; and the other was to carry out the | 
18 desires of the animes owners of Fugazy Travel Bureau to | 
19 mild this franchise operation. | 
20 QO Did there come a time when you met with some~ | 
21 one or a group of people from Diners' Club? | 
2 A Directly thereafter, I would say within two 3 
23 weeks, Alfred Bloomingdale came to New York and we had 
2A meetings with him, I had meetings with his financial man | 
25 Mr. Hays, and I had meetings with Mr. Asch, who was working | 
| 


17 


18 


19 
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for Hays as vice president for finance. 


Q Hays and Asch were both involved in Diners! 


Club? 
A Yes, both of them. 
Q By the way, did Mr. Fugazy in his conversation 


with you relating his meeting with Mr. Bloomingdale, did 
he tell you whether or not he had met anyone else on that 
ee 

A Yes, he did. He said that by accident he sat 
in the airplane next to Mr. Asch, who was vice president 
for finance for Diners' Club, and they discussed the pro-~ 
posed merger negotiations, and so forth, on the way out to 
California. 

Q When did these meetings with the gentleman from 
Diners' Club you.just identified take place, as best you 
can recall? 

A The first meeting I had with Bloomingdale was 
sometime in July, the middle of July, early July; and that 
was at Diners' Club's offices on Columbus Circle. 

Q Mr. Marx, I show you what has been marked Ex- 
hibit 4 in evidence which is identified as the memorandum 
of intent which bears the date July 20, 1967. 


Does that refresh your recellection, sir, as 


to when you first met with Mr. Bloomingdale in New York? 


Pe Fg | 
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Yes. It was about a week or ten days before. a 
Q So with your recollection reireshed you believe | 
it was a week or ten days before this date of July? | 
A Before July 20th. 
Q And that is vour signature on the document of | 
Exhibit 4? 
A It is, yes. 
Q Would you tell us, please, as best you recall, 


what Mr. Bloomingdale and ti: other members of Diners' staff 


said to you and what you said to them during the course cf 


‘your meetings with them in July of ‘67? 


A In the course of the first meetings with Alfred 
Bloomingdale I indicated to him that it was obviously an 
interesting concept, the merging of these two companies; 
but I had some qualms about it and my qualms were specific- 
ally the million and a half dollars that was outstanding and 
which I was wesc is with the Bankers Trust Company. 

And I said that obviously the bank would like to 
get paid, and from the details of this document which was 


a letter of intent, there did not seem to be much cash forth-' 
on etal 


coming; and we had been talking of public 


issue oe 
~_would get sufficient cash to pay this off. 


And it was very disturbing to me in view of the 


fact that it was my complete responsibility. 


ae 


| 


And Alfred 
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oi: Blcomingdale stated that he thought this could be taken 
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care of. | 
| 


4 We aven had discussions which did not materiai- 
| ize to the cffect that the Diners’ Club may take over this 
6 loan. ‘Yhat was complicated by SEC regulations and the fact 
7 that this was a New York Stock Exchange comnany. But he , 
8 stated sacinitere at this meeting and then at a further | 
9 ee that there were two things could be done: He 
10 could make arrangements for the loan and, furthermore, that | 
11 there would be a takeover in the foreseeable future of the 
12 entire company by Continental Insurance. | 
13 | I asked him at the time, the stock was then sell- 
14 ing in the middle 30%, Diners’ Club stock, that is; £ asked : 
‘. 16 | » Ram, had this thing gone far enough to give us some idea | | 
16 of isto ‘ee a in, Sek, that he and Mr. Herd hans had | 
TT ena aca a atta tapas Da ye an ae Oe | 
v a discussion of price at $45 a share. | 
| ghey eee Seema aiieaeg 
18 | Q On July 20th, you executed a memorandum of in- | 
i 
19 tent which is Exhibit 43 is that correct,. Mr... Marx? | 
20 A That's correct. | 
| Q Subsequent to July 20th did you have any conver- | 
sations with Mr. Bloomingdale at all concerning the Diners' | 


takeover? 


A Yes, I did...) MY. Bloomingdale and Mr. Liftigq and | 
‘ i 


I went up one evening in an automobile to Harrison, New | 
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2 York to Mr. William Fugazy's house where he had some golf- a 
| | 
3 ing guests, and on the way up the subject which was obviousty 
| 
4 important to both sides, once again came up. { 
5 And he was more emphatic than ever that there | 
6 | would be a takeover and that there would be a method of | 
7 handling this loan, in view of the fact that the deal it- | 
8 | self if and when it was te he consummated could not produce | 
9 | a cash for any of the Fugazys or for myself or for my step- . 
10 | son John Summerlin. | | | 
ll | Q Could you fix for us the time of that meeting, : 
12 | sir? | 
|| A That meeting was in August. I can't give you | 
14 || the exact date. | | 
1S | Q August af 19-« | 
16 | | A OT « | 
17 Q Prior to your meetings in July of '67 and your | 
1 | meetings in August of '67 did you have any conversations | 
19 with Mr. Fugazy concerning his discussions with anyone at | 
20 Diners' Club about the seventeen | 
21 A Well, during this period I had an office at | 
22 Fugazy Travel Bureau and I was there at least four days | 
23 | a week, in many instances every day. And so that we had | 
2A continual discussions, Mr. Fugazy and I, on the subject. | 
25 Practically on a daily basis. | 


Ss © &- 8 
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Q Can you tell us as best you can what Mr. Fugazy 


said to you and what you said to Mr. Fugazy? 


A Mr, Fugazy told me that he had talked with 


Alfred Bloomingdale and had indicated, as I had indicated, 


1 


| 
| 


but he had reiterated that I was concerned about our position 


in this thing, not only because of the funds necessary for 

the expansion of Diners' and obviously for the expansion of 

Busey Travel, but for the fact that we had this loan and 

that we aian't know exactly how it was going to be handled. 
Even though everybody said it would take care 

of itself, unfortunately it happened to be my loan. And 

once again Bloomingdale reiterated to Bill Fugazy, as he 

had to me, that the Continental takeover would care of this 

problem bebauee. Ener we would get saleable stock if and when 

this first part of the deal went through. 

Q Did you have occasion to have any discussions 
with Mr. ee eae | eo eee exeotine in August and 
the acquisition of Fugazy Travel by Diners' Club? 

A Yes. Mr. Bloomingdale was interested in a 
European connection for Diners' Club. I had been presiderit 
of the American end of a arge French bank for several years 
previous to this, and Alfred Bloomingdale asked me if Tf 


would be good enough to introduce him to these bankers in 


Paris; so Bill Fugazy and I went to Paris to meet Blooming- 


| 
| 
| 


| 
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2 dale. 
3 Q Do you know approximately when that was, sir? 
4 | A End of August, I think. 
5 Q I show you what has been marked and is in evi- 
6 dence as 5 and 6, sir, the acquisition agreement. Did you 
7 execute that document? 
8 A I did, yes. 
9 | Q As president of Fugazy Travel? 
10 A Yes. As chairman of the board. 
11 Q Your signature appears on Exhibit 6; is that 
12 | COrrect? 

A Yes. 

Q Did there come a time, Mr. Marx, that you be- 


A 


Q 


A 


Honor. 


counsel, 


ws ee Amr Enr NETS. ae eT 
rood 


came an employee of Diners! Club? 
nn el ae nna Oe 


Tr did. 
rece SN 


When was that, sir? 


ee Nn aaa 
That was in October of.19634 
n Oct 


MR. FREDERICKS: I'd like to mark these, your 


(Plaintiffs' Exhibits 36 and 37 marked fox 


identification.) 


MR. FREDERICKS: Your Hionor, at this time I'd 


like to offer them in evidence without objecti@™ from 


Defendants' Exhibits 36 which is Mr. Marx's 


| 
| 
| 
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employment contract dated October 10, 1967, and the col- 


lateral agreement relating thereto. 


I advise the Court that this is similar to the 


other two documents previously received. 


MR. SANTORA: No objeccion, your Honor. 


THE COURT: Received. 


(Plaintiffs' Exhibits 36 and 37 were received 


in evidence.) 


MR. FREDERICKS: Does your Honor want to see 


these? 


THE COURT: No, if they are represented to be 


the same as to the others-- 


MR. FREDERICKS: With the exception of the 


parties-- 


THE COURT: And the amounts. All right. 


Q I show you 36 and 37 in evidence. Can you 


identify those documents for me? 


A Yes. This is my employment agreement dated 


the 10th day of October, 1967. 


Q Your employment agreement with-- 
A With Diners'/Fugazy Travel. 
Q And this is the collateral agreement that re- 


lated thereto, is that correct? 


A Yes, correct. 


| 
| 
| 
| 
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Q And these were executed on or about October 
of 1967? 
A Correct. 
Q Mr, Marx, can you tell me, please, what the 


nature of your compensation was from Diners' Club or Diners' 


Fugazy Travel under Exhibit 36 in evidence? 


A The cash compensation was nominal. | 
OQ I can't hear you. | 
A The cash compension was nominal. As I recall, 


the figure was $6,000 a year. But we received a portion | 
| 

of compensation which was dependent upon the sale of fran- | 
! 

| 


chises. The figure was $5 million, of which my compensation| 
was half, subject to the fa : that we would sell the fran- 
chises in sufficient numbers to get the compensation. This 
was in relation,. this was also related to the net earnings 
of Fugazy Travel Bureau. Whichever one was higher, we got. 

There Seed limit of $500,000 a year of compen- 
sation, of which I was to get half, assuming we sold suffi- 
cient franchises. This was to go until such time as we 
were to receive $5 million. 

There was a limitation, however, and that was 
if the Internal Revenue Bureau would not agree that this 


| 
{ 
i 
| 
1 
was deductible as a tax deduction to Diners' Club, as 
employees, if that was not. permitted, the amount instead 


we meen te 
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examination of the first witness. We we will do, I would 


_ expect on Wednesday, we will complete this witness and then 


any other details of counsel's case. I should then like to 


take a recess while I hear you on your various motions. 
; ay 
i 
I don't expect, Mr. Fredericks, that you will be presenting 
any other live witnesses after.this one, is that correct? 


MR. FREDERICKS: That is correct. 


THE COURT: Very well. All right. 


MR. FREDERICKS: Your Honor, again I do want to advis 


the Court that I might be longer on this portion with this 


witness since I have been light with the others on this portion 


of the case. Iam looking over my file. I have about seven 


documents that I want to get into. 

THE COURT: You go right ahead. 

(In open court.) , pe * 

THE COURT: Ladies and gentlemen, we are going 
to finish with the direct examination of this witness. 
I think it would be appropriate to stop. Then we are going 
to recess. Wé will resume again Wednesday morning at 
9:30. We will continue for a little while longer. There 
nick a few documents which counsel says he wishes to offer 
and also some questions which he wishes to ask. 

When he has conntnend his direct nbentnekion of 


Mr. Marx, we will then recess for the day. 
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2 (Plaintiffs' Exhibits 38 through 43 were marked e 
3 ; for identification.) 
4 THE COURT: All right, gentlemen. 
° Q Mr. Marx, I show you what has been marked 
6 Exhibit 38 for identification. 
7 ‘Ie that a copy of a letter that you went to ee 
f Fugazy? 
. A Yes, it is. | 
{ 
8 Q What is the date of that letter? | 
il A November 12, 1968. | ae - | 
THE COURT: | November 13, 1968. | 
13 MR. FREDERICKS: I would like to move that in | 
bi evidence. I believe there will be no objection from a 
a denise | 
16 | ‘MR. SANTORA: My objection is to relevance. “I have yo 
W ‘objection. | | 
18 THE COURT: Very well. 
19 (Plaintiffs' Exhibit 38 was received in 
20 evidence.) 
21 = MR. FREDERICKS: Your Honor, I am going to mark in 
2 evidence withno ene a counsel Exhibit No. 39, which 
| 23 is a letter from the Securities and Exchange Commission | 
2A dated October 16, 1969 to Alfred S. Bloomingdale, Poaheesn | 
29 of the Board of Diners’ Club, inc. | 
| 


. signature of George Faunce, III, president of Diners'Club 


Sp. 
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' THE COURT: Is that a.letter of comment? 
“. . MR. voxveenatnds It-is a deficiency letter, yes, 
your Honor. 

(Plaintiffs' Exhibit 39 for identification was 

" received in evidence.) 

MR. FREDERICKS: I am also efeueine in evidence 
Exhibit 40, which is a letter from Botein, hays, Sklar & 
MoE Nanere oeeniias that letter on to George Faunce of Dinerg' 
Club requesting that they be contacted in response to the | 
weuthinuess and the enclosure is the previously marked docu- | 
ment. a 

MR. SANTORA: No objection. 

THE COURT: Received. 

(Plaintiffs' Exhibit 40 for identification was 

sonabaad in evidence.) 

THE COURT: It is really a cover quince fowarding 
on-the SEC letter of coment. 

‘All right. 


MR. FREDERICKS: I am now offering in evidence without 


objection of counsel Exhibit 41, which is a letter of the 


to the Securities and Exchange Commission dated February 18, 
1970. 


MR. SANTORA: No objection. * 


e 


Re 
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2 | " qHE court: Received. 

3 (Plaintiffs' Exhibit 41 for identification 

4 was received in evidence.) 

5 


MR. FREDERICKS: I am offering in evidence,your 
| 


6 Honor, 42 with no objection, which is a letter from veetr 

7 Otto Marx to Samuel E. Howard of Kelly, Drye, Warren, Clark, | 

8 Carr & Ellis dated March 11,.1970, with copies to George | 

9 Faunce, William and Louis Fugazy, John Summerlin and Gran- : 

10 ville I. Specks. | 

1] ; MR. SANTORA: No chicotlen. | 

12 THE COURT: Received. | 7 
3 | ‘(Plaintiffs' Exhibit 42 for identification was | } 
14 received in evidence.) - | 
1 MR. FREDERICKS: I am epic in evidence as | 
16 Plaintiffs' Exhibit 43 a letter to Mr. Otto Mark from Kelly, | 
7 Drye, Warren, Clark, Carr & Ellis dated March 16th in | 
18 response to the letter of March 11th over the signature of 
19 Samuel Howard with copies to George Faunce, William and 

21 MR.SANTORA: No objection. 


THE COURT: Received. 


(Plaintiffés' Exhibit 43 for identification was 


received in evidence.) 


% & 8 SB 
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| 
20 Louis Fugazy. | ‘ 

| 

| 

| 
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BY MR. FREDERICKS: 
Q Mr. Marx, I show you Exhibit 27 in evidence, 


which is a letter to Diners' Club, attention Mr. Blooming- 


dale. 
Is that your signature (handing) ? 
A Yes, it is. 
Q Can you tell us the circumstances under which you 


wrote that letter? 


‘A In accordance with the contract that we signed in 


October of 1967, we were permitted to have our shares registereé 
‘ . Pe ! 


once the audited figures were prepared and ready, if we 


so requested it, in th year 1969. 


Q And that was your request for a registration? 
A Yes. 
Q Do you knowvhethera registration statement was, 


in fact, filed? 

A It was filed. 

Q Do you know when it was filed? 

A It was filed I believe the 28th of August 1969. 

Q Do you know hen she financial year of Diners’ 
Club was, sir? : 

A March 31, 1959. 

Q Do you know when the financial statements for the 


year March 31, 1969 were completed by Diners’ Club 


3 SF 8S R 


ment. 
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A Approximately the 6th of June 1969. 
-Q 1 show you Exhibit 33, sir, in evidence. 

Did you receive that document (handing)? The docu- 
ment is a request addressed to the selling shareholders 
PTS a copy of the Securities and Bachanse Commission 
letter requesting the cueecias of registration. 

A Yes, I did receive it. 
Q Did you respond to that letter, sir? 


A I believe I .did. 


Q - Do you recall what response you made? 


—_———— 


A I responded that I did not want to withdraw -- 


would not agree to their withdrawing the registration state- 


Q . bg show you what's been marked Exhibit 42 in 
evidence. 
Is that your response, Mr. Marx (handing) ? 
A Yes, it is. 
Q Did you take it, Mr. Marx, authorize anyone at Diners' 
Club to withdraw the registration statement, sir? 
A I don't recollect ever agreeing to it. 
Q To your knowledge, was the registration statement 


withdrawn? 


A I believe it was ata future date. 


gz FF 8 B 
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Q Mr. Marx, did there: come a time when you sold your 


shares that you individually held in Diners' Club? 


A '$13-1/2 per-share. 
Q And the balance of the shares, when were they 


sold? 


A Yes, I did. 

Q When was that, sir, and to whom? 

A I sold part of my shares to Mr. John S. Jemison in 

. ssobeliteiis of 1969. ; 

Q At what price did sie sell those shares? 

A $13-1/2 per share. 

Q Excuse me? 
| 
| 


A They were sold in March of 1970 on a tender offer 

by Continental Insurance Company at $15 per share. ) | | 

THE COURT: How many did you sell to Mr. Jemison, | 
how many did you tender? 

THE WITNESS: I don't have the exact figures, but, ds 
I recall it, we.sold approximately 30,000 shares’ to Mr. 
Jemison and niedanan over 55,000 shares were tendered. 

THE COURT: For a total of approximately 85 ,000 
shares? 

THE WITNESS: Actually it was around 90. 


THE COURT: When was the sale to Mr. Jemison? 


Was that February? 


' pees 
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| (THE WITNESS: in pecasus of "69. 
THE COURT: December of '69? 
| THE WITNESS: Yes. 
THE COURT: Very well. 
MR. FREDERICKS: I have no further questions, 
your Honor. | 


THE COURT: Ladies and gentlemen,we will recess 


ee RR IN 


at this time. Please continue to adhere to the admonition 
that I have mentioned te you on all previous occasions 
when you have left the courthouse. Do not discuss the case | 
among yourselves or with any person outside the courthouse. | 
Do not remain in the presence of any person who might be 
discussing the case. In the event you should learn anyting | 
at all about this case outside the courtroom, you are directed 
to report the matter to me promptly on your returning to 

the courtroom. 

Finally, though I expect the next time we meet we 


will be seeing the conclusion of the plaintiffs' case, 


the case is far from over. Therefore, I suggest that you 


all facts of the case until it has been completed and has 
been given to you following my charge. 
For your own planning, we will resume on 


| 

| 

| 

\ 

| 

not form any judgments on the case, keep an open mind on | 
Wednesday at 9:30, sit ali day; ‘ve will resume again on | 
| 
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CROSS EXAMINATION 


BY MR. SANTORA: 


Q Mr. Marx, you are a plaintiff in this case, aren't 
yeu? , 

A Yes, I am. 

Q And Marx & Company is also a plaintiff in this 


A Yes, they are. 
Q Will you tell us who owned the stock of Marx & 


Company in 1967? 


A My wife and myself. 


A At the present time two of my stepchildren also 


own stock and some grandchildren. 


~“ 


me Now, Mr. Marx, in the testimony in this case you 


have been described on several occasions as an investment 


Q Is that true at the present time? | 


banker. Will you please tell me, what is an investment 


banker? 


A An investment banker is a banker who deals in | 


- securities rather than in commercial loans, who deals in all ' 


types of investments rather than the taking of deposits, 
and the law is very specific in that the investment banker i 
restricted in what he can do. He can be a stock broker 


; y 
and he can be a counselor on investments, and he can do publi 


18 


19 
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issues, selling, finaneine of industrial companies, 
privately «and cunts. but as ener that he can't have 
checking accounts and things of this kind. 

Q How long have you been an investment banker, six? 

A "ype 19 -- well I:.got out of college in 1932 
and I have been in the investment banking field with the 
exception of five years in the Navy, all that time. 

Q Now, as an investment banker, Mr. Marx, have you 
engaged in the buying and selling of corporations for 
your own account? - 

A Yes, I have. 

Q And have you also acted as a broker for other 
persons engaged in the area of corporate mergers and 
acquisitions? 

A Yes, I have. 


Q And have you on occasion, sir, served in fact as 


a a ees | een ee Ree nee 


i 


an expert consultant with respect to mergers and acquisitions| 
2 1 


of corporations? 

A Be bn. 

Q Do you consider yourself a quite, let us Say, a 
very sophisticated businessman and investor, Mr. Marx? 


A I presume so. 


Q Now, you purchased Fugazy Travel in 1963, 1s that 
correct? , 


&. 
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Correct. 
And vhat was the purchase price, Mr. Marx? 
The purchase price was a $1,400,000. 
Now, was that in cash? 
No. 
How much was in cash? 


$250,000 in cash and two notes for $125,000, 


which we converted into cash. 


Q 

AD 

Q 

A 

O. 

Mr. Marx? 

as 

Q 


A 


And what about the rest? 


The rest was in a note. 


For approximately $900,000? 


Correct. 


Now, was that purchase:‘price eventually reduced, 


Yes, it.was. 
Do you know by how much? 


It was reduced from the differences between 


900,000 and 265,000, which is $635,000. 


>, DO YF DO 


Q 


So on the $900,000 note you paid 265? 


Correct. 


Eventually? 
Correct. 


You originally paid 500,000 in the other cash 


and the other notes? : 
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2 A That is correct. 

3 | Q So it that correct, then, that yur total purchase 

4 price to Tower Company, I presume, for Fugazy Travel, € 
5 was $765,000? | 
6 A That is correct. | 
7 Q Now, prior to 1965, had you had any expenses at all 
8 in the travel business? 

9 A No, I didn't. 

10 Q When you bought a Travel in 1963 was it 

ll ere intention at that time to resell that company to | 
12 someone else at a later date? | 
13 A No, it wasn't. one. | 

1 
14 Q Did you have any plans at all as to what you | 
15 intended to do with that company? | 
16 . A Simply to improve its earnings capacity and see | 
7 where we went from there, once that was accomplished. | 
18 Q Well, did res intend at that time to stay in the | 
19 travel business with Fugazy Travel for some indefinite period | 
20 of time? ; : | 
2) A ‘In investments of this type, when I make them | 
22 . I make them for the long term, and so I have no plans what | 
23 to do with it for the future. | 
24 Q From 1963 to °67, aid Fugazy make a. profit? | 
25 A Yes, they did. | 
| 
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2 management over at Diners'? 
3. - OA 7 Mr. Bloomingdale. 
4 0 Will you please look at the document before you,| * 
5. Mr. Marx, which is Defendant's Exhibit F in cvidence, 
6 entitled Fugazy Travel Bureau, Inc. and subsidiaries 
7 financial statements, June 30, 1967. 
2 Will you please look at the signature page? 
. THE COURT: Have you looked at the signature 
5 page on Exhibit ae di 
il THE WITNESS: Yes, sir. 
ss Q Is that your signature, Mr. Marx? 
18 A Yes, that lias | 
M Q Please turn to the balance sheet, consolidated 
15 balance sheet. Do you see the figure in the right-hand 
16 column? It says in parenthesis $794,317. 
| A. In the right-hand column? 
18 | Q Yes. | 
19 THE court: —_— stockholders' equity, and 
2 euertior under retained earnings. 
#3 THE WITNESS: Yes, I do. 
— Q Does that figure represent accrued deficits 
8 or losses of Fugazy Travel, Mr. Marx? 
2 A Yes, it. does. 
95 ’ 


Q Do you see the figure to the right of that in 


A-1259 


1 mnjp 8 oa ‘Marx-cross 724 ‘ 
2 parenthesis $499,362? | 
3 | A” Yes. 
4 Q Tell us what that figure represents, Mr. Marx. | - 
5 | A That represents the net deficit for the seal 
6 of the period. 
Q Is that a minus net worth Soe the company? 
A That is correct. 
Q Please look at the asset column. We see a 


total figure of assets of $4,230,225, of which apparently 
$1,390,016 is called good will. 
How did you reach that figure of good will? 


A The figure of good will in that amount includes 


roy 
So © e+) Nn 
ec ee astern 


the additional companies that were acquired in the group 
and in the acquisition of these companies there is the 


16 amount of money in excess of the actual asset value. 


7 Q So when you wanted to present your good will 
you included the EE OT ee of these other subsidiaries 
19 you were talking about before? 
20 " MR. FREDERICKS: I object to that. 
THE COURT: Sustained. It is a form objection. 
You can pursue the area. 


Q Mr. Marx, in arriving at the good will you are 


now including in this figure of $1,390,000 something other 


® FF S&S B 


than the purchase price that you paid to Tower ‘for Fugazy 
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Travel? 
A ” No. I£ you will recall, you mentioned when 


we were talking about Fugazy Travel we talked about the " be 


buyer group. So we are talking about the buyer group at 


this point. 


Q Did this figure of good will as it appears on 
this balance sheet, sir, reflect the reduction in the 
— price from Tower, the reduction of $635,000, the 
Tower note? ; 7. 71h 

A I frankly don't know that. 


Q Mr. Marx, the company here has an accrued 


deficit of $794,317, and a minus net worth of $499,362. 
Now, sir, is it your testimony as an investment banker 


of many years that you intended in 1967 to sell shares 


: in that company for the public at a price of $8 to $10 


a share? | 
A “Phat is my testimony. 
Q At any time wetween 1963 and 1967 did you en- 


gage in discussions to sell Fugazy Travel Bureau to some- 
one? 
THE COURT: As opposed to an offering of stock, 


aid you during the period '63-'67 engage in conversations 


with anyone to sell Fugazy Travel Bureau and/or its sub- 


Sidiaries for their assets? 
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THE WITNESS: Yes, we did. 


Q ° Will you tell us with whom you had such dis- 


cussions? 
A As I recall--and there were always numerous 


discussions on this subject--as far as mergers go, as far 
as sales go, as far as acquisitions of other companies, 
two instances occurred to me immediately, actually, three 
ieee. 


We had discussions with a big insurance firm 


"in Philadelphia, INA, with reference to this matter. We 


had discussions with a holding company in London, who had 
a beet eee: in reference to this matter, and we also 
had discussions on a merger with. Pierre Busetti. 

Q Tell us, briefly, when those negotiations 
took place, Mr. Marx. 


A Between '63 or '64, probably, and '67. 


fe] Bid you have any talks with Mr. Alfred Blooming- 


Galé of Diners' in '65? 


A Yes, I did. ; - 
QO. Do you know how those talks were initiated? 
A. As I recall it, Mr. Bloomingdale and Mr. Fugazy 


had some chats about this. Who initiated it, I don't know. 


And then Mr. Fugazy brought me into the situation. 


Q ‘What did Mr. Fugazy tell you when he brought 
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am 2 A No, I don't recollect. 

3 : Q Do you remember that Mr. Bloomingdale ever said 

4 to you that he didn't want to get involved with a company ‘ 

5 that was losing money the way Fugazy Travel was? | 

6 A He said that he didn't wank to get involved with - ; 

7 a company at this price. 

8 THE COURT: But he didn't make any offer to acquire 

9 ties company for a lesser price? | 

10 A No, he didn't, sir. | 

ll MR. SANTORA: Your Honor, at this time I would | 

12 like to read into the record from the witness' deposition | 

13 in this case, dated February 6, 1974, at page 735, line 14 | 

14 through 736, line 14, as follows: 

15 THE COURT: Let counsel get it out. 

16 | oe MR. SANTORA: I gave it to. them. 

7 . | THE COURT: Yes, but they are still trying to 

18 locate it. ; 

19 All right, 735 line 14, you may begin. Please 

20 don't forget to say Q and A for the reporter. 

21 BY MR. SANTORA: 


as, * You say that a year and a half before October 
of 1967 you entered into negotiations with Diners‘ to 


sell them the assets of the Fugazy Travel Company? 


g F& 8B SB 


"A Yes. x 
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"Q How long did those negotiatons go on? 

"A Six weeks to two months. 

"Q What participation did you have in those ne- 
gotiations? 

"A I had two or three meetings with Bloomingdale. 

"Q Who else participated in those negotiations? 

“A Bill Fugazy. 

"Q Anybody else? 

"A Nobody. 

"Q What happened? 

“A They fell through. 

"Q Can you tell me why? 

"A Bloomingdale indicated that he didn't want to get 


into a company that was losing money and that had financial 


problems. 


“Q 


"A 


Q 


Was that the condition of the company at that 


Yes. 


Your company? 


Yes." 


Mr. Marx, did you testify under oath to those 


answers in response to those questions? 


A 


Q 


I did. 


Now, after Mr. Bloomingdale turned down your offer 
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2 to sell Fugazy Travel, Mr. Marx, did you make any further 
3 efforts to sell Fugazy Travel to anybody else in 1965 or 
4 1966? 
5 MR. FREDERICKS: I object to the form. 
6 | | THE COURT: Yes. It is the first part of the 
7 question to which counsel takes exception and I will sus- 
8 tain him as to form. 
9 Q After the discussions with Mr. Bloomingdale were 
10 terminated, Mr. Marx, did you attempt to sell Fugazy Travel t 
11 anyone else in 1965 mm 1966? | 
12 A Yes. . 
7 13 Q And who was that? 
14 A As I recall, we had three or four or five sets of 
15 discussions with different people who approached us. 
16 Q In each. case, these people approached Fugazy 
17 Travel? 
18 A Yes. 
19 . Q Was one of these people Pierre Busetti? 
20 “ @ tees 
21 or . And you say Pierre Busetti approached Fugazy 
Travel? 
A Not specifically. The owner of Pierre Busetti, 


Mr. Sandoni, I had met before and I had met him at a lunch 


sf &8 SS 


and that's how it came about. s 
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THE COURT: Was he an investment banker also? 
THE WITNESS: No, sir. I would call him an 
entrepreneur. . 
THE COURT: And he was from Milan, was he? 
THE WITNESS: That is correct. 
Q ee did you have discussions yourself with 
Mr. Sandoni, Mr. Marx? 
A I did. 
Q And did Mr. Fugazy participate in any of those 
Aiacussions? : 
A No, he didn't. 


Q Did you talk to anybody else over at Pierre 


Busetti? 
A I talked to their American manager, Mr. Piscatell , 


and I talked to their European head, Mr. Frankolini. 
Q eo anyone else from Fugazy Travel involved 

in’ these negotiations besides yourself seek Ne Fugazy? 

MR. FREDERICKS: Your Honor, I am going to object 
to that. The precious question was, did you discuss it 
with Mr. Fugazy. The response is no and the next two 
questions later we get the response -~- 

THE COURT: Well, he indicated in question _— 
that the wtiness spoke with Mr. Piscatella and Mr. Frankolini 


I thought the question was "At those discussions was anyone 


17 
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else present". 

MR. FREDERICKS: No, he asked anyone else involved 
in the negotiations but " and Mr. Fugazy. I am objecting 
to the sudden inclusion of Mr. Fugazy when the witness has 
testified that Mr. Fugazy wasn't involved in the previous 
question. 

MR. SANTORA: I thought it had been established, 
but I will lay a foundation. 

THE COURT: All right. I don't want to go back 
to the record. But I “ita seenks you —— forward if you 
get a positive answer. 

Q Did Mr. Fugazy participate in any of these meetings | 
| 


or discussions with any personnel of Pierre Busetti? 


MR. FREDERICKS: Your Honor, now I have got to 


object to this. With whom? With Mr. Marx present? 


THE COURT: So far as the witness inows, he can 
answer the question. He may know by being present whether 
Mr. Fugazy or by Mr. Fugazy telling him about meetings with 
one or anothér of these people. So tne question at the 
moment is: Do you know of your own knowledge by either 
being present or having heard it from Mr. Fugazy or others, 
that Mr. Fugazy si with anyone from Pierre Busetti, 
including but not Vindted to Mr. Sandoni, Mr. Piscatella and 


Mr. Frankolini? ’ 
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A As I recall Mr. Fugazy met with Mr. Piscatella. 
Q And did Mr. Sandoni participate in any of these 
discussions? | . 
A No, he didn't. 


Q Do you know "ow long these discussions went on, 


. 
‘ 


sir? 
A A period of weeks. 


Q Were there several meetings during this period? 


» 


| 

| 

| 
Yes, there were. | 
Q Do you recall the time period, sir, waorhuineseto? | 
A I believe it was 1966. 
Q And do you recall any specific terms discussed 
between Fugazy Travel and Pierre Busetti? 

A Yes, there were some terms Sheesased. t .don’t 


recall the exact numbers. The problem was that Mr. 


Sandoni .disappeared and went back to Italy, and hence we never 
got cas iis emmy 

Q Was that the only problem? 

A That was the only problem. 

Q Was there any problem because of any objections 
raised by Pierre Busetti to any aspect of the financial 
condition or the operations of Pugazy Travel? 

A ; are my knowledge. 


Q Did you get to the point where you started talking 
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1 
2 about price? 
3 A Yes, we did. 
4 a Q And do you recall what prices were mentioned? } 
A No, <= don't. 
Q Well, do you recall whether ar not actual offers | 
"of price were made, sir, if you recall? 
A I think there was a discussion of values and 
prices, but in this situation specifically Mr. Sandoni 
gave all the answers and made all the decisions, and I had 


one meeting with Sandoni and that was the end of it. 


MR. SANTORA: Your Honor, I have a document marked 


Ss = 3. * 


13 | Exhibit H fon ddentiteetion which has some attachments 

14 which I think should be sub-numbered. 

15 THE COURT: All right. 

16 , (Defendants ' Exhibits H-1l, H-2, H<-3 and, «4 

W7 were marked Sox identification.) 

18 MR. FREDERICKS : May I see them, please, Mr. Santora? 
19 (Pause.) 

20 me MR. SANTORA: Your Honor, do you have a copy of | 
91 this Exhibit H? 

2 THE COURT: I have a notation of what it is. 

3 Let me see if f — a copy af Lt. 

9A MR. pReDeRtoxs: The copy supplied to me by 

25 counsel doesn't have this document (indicating) . 
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MR. SANTORA: I don't think when it was offered 
with the other witnesses it had the statement on it. 
THE COURT: I don't have H-4. 


MR. FREDERICKS: I will have a copy for you, your 


Honor. . ‘ = 


THE COURT: Then I-will have a full set when 
Miss Kruger is finished. | 
MR. SANTORA: I hand the witness Defendants' 
Exhabit A. | 
Q Mr. Marx, t show you a document entitled 
Defendants' Exhibit H for identification. Have you ever 


seen that before? 


A Yes. I must have seen it. 
Q Are you familiar with the memorandum, the contents 
Cf tt? 


A No. 1. frankly didn’t even recollect that there 


had been a memorandum. 


Q Do you know who prepare that memorandum? 


A No, I don't. 


Q Well, do you recall whether or not you participated 


in any way in preparing this memorandum? 


A No, I don't recall it. I am under the impression 


that since it was prepared, that it was never signed. It was 


a trial balloon. But I really don't recollect enough 
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about it, about the circumstances. 


Q . Do you know whether or not this document was pre- 
pared by somebody at Fugazy Travel? em J 
A I don't know whether it was prepared by somebody at ° 


Fugazy Travel except that it has a Fuysézy letterhead or 
by somebody at Pierre Busetti.. I don't recall that. 


Q Well, do you recall having a meeting at which 


Mr. Sandoni was present, Mr. Frankolini and Mr. Piscatella, 


se 


at which you discussed the contents of that memorandum? 


A No. ae | | | | 

Q Do you recall if Pierre Busetti ever prepared any | 
kind of deat proposal or memorandum on the discussions you were 
having? | | 

A Noy I dont, wate far as Sandoni went, I don't 
recall: any meetings except the meetings I had in Washington | 
at lunch with him. : 


Q Mr. Marks, I show you Defendants’ Exhibit H-1, which 


jis entitled "Draft", and Defendants' Exhibit H-2, 3 and 4, 


which are entitled "Pugazy Travel Bureau, Inc. and Wholly 


Owned Subsidiaries", and ask you if you have those financial , 
statements before you, H-2, 3 and 4? | 
A I. don't. really re 
Q | Do you know if these financials were delivered to 


Pierre Busetti by anyone at Fugazy Travel in 1966? 
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2 | A It's entirely possible. I just don't recall it. 

3 re's been nine years. 

f Q Now, luok at the document which is marked | . . 

5 - Defendants' Exhibit H-1, entitled "Draft". Do vou veents 

6 ever seeing that one before? 

7 A No, I don't. 

8 Q Well, do you recall receiving any draft proposal 

9 for these discussions from Pierre Busetti? 
ay A t don't recall it.  .Fe's Rapsthie - 

ll Q Did you ever have a discussion with er Busetti 

13 MR. FREDERICKS: Your Honor, I assume that that mea 
(4 any representative, since Pierre Busetti is a company. 

THE COURT:Yes. _ | 


| 
| 
12 about selling him the assets of Fugazy Travel for $250,000? | 
MR. SANTORA: pe will say in 1966 wad 
THE COURT: And any representative of the Pierre 
Busetti, which would nee among others, Mr. Sandoni, 
Mr. Piscatella and Mr. Frankolini. | 
A I recall having discussions with both Frankolini an 
_ Piscatella and Sandoni, but I don't recall the amounts that 
are stated in this memorandum. 


Q Do you recall whether or not you ever made them -- 


gave them a definite selling price? 


A No, I don't. . 
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THE COURT: And Exhibit H, H-1, 2, 3 and H 
doesn't refresh your recollection in this ragara® 

THE WITNESS: Yes. It would appear that we are talk 
ing here of a $900,000 figure. , 

MR. FREDERICKS: Your Honor -- 

THE COURT Well, not what it would appear on here. 
YOu can't read from that, and I will direct the jury to 
disregard the witness' last answer. 


I am asking . you to look at the exhibits which 


you hold in your Hand, and tell us whether this refreshes 


between you and representatives of Pierre Busseti? 
THE WITNESS: No, siz, I don’t recall. 


Q Do you recall whether or not these discussions were, 


between yourself, individually, and Pierre Busetti, as 


your recollection that in 1966 certain figures were = 


opposed to between Pierre Busetti and Fugazy Travel? 
A Well, t don't quite understand what you mean. 
Q Well, do you recall whether or not any of the 
discussions that you had with people you mentioned at 


Pierre Busetti it was discussed that you personally would be 


Pierre Busetti and you personally? 


making the sale? That any agreement would be between 
A No, it was between Fugazy Travel and Pierre 


Busetti. ’ 
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Q Mr. Marx, I would apovectats it, if you have not, 
just to take a brief look at some of the terms in there, to 
see if anything in there refreshes his recollection as to 
whether or not you prepared this memorandum or participated 
in its preparation or supplying the information on which it is 
based? 

A I really don't recall every being involved in pre- 


paring this memorandum. 


THE COURT: And your recollection is not now 
refreshed as to who else peowarel the memorandum? 
- THE WITNESS: No, sir. 

THE COURT: Or the draft of the memorandum which . 
is Exhibit H-1? | | 

THE WITNESS:No, I don't recall either of those. 

THE COURT: Did vou have any documents prepared. 
by counsel in connection with your discussions with the 
representatives of Pierre Busetti in 1966? 

7 THE WITNESS: No, sir. 

THE COURT: Do you Rakes if you received any 
documents from counsel for Pierre Busetti in connection with 
those discussions?: 


THE WITNESS: I don't believe so. 


Q Mr. Marx, do you recall having any discussions in . 


1966 concerning the Pierre Busetti negotiations with a 
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Mr. Miller of the law firm of White & Case? 

A No, I don't. I know Mr. Miller. 

Q Excuse me. : fi 

A I know Mr. Miller, but I don't recall ever seeing } 
or talking to him about that. 

Q You don't recall having any discussions with him | 
in connection with this discussion or the transaction that's | 
ican in that memorandum? | 

A No. | 

Q ‘Did you ever go to the offices of White & Case | 
for a meeting between the principals of Pierre Busetti to | 
discuss this transaction, in '66? 

A I don't believe so. 

Q Now, homies the early part of 1966, Mr. Marx, do yo 
recall having a problem with a bout of hepatitis? 

A Yes, I recall it very well. 

Q And you recall ve you were — for some time 
with respect to that? 


A Yes. 


Q Now, do you recall having any meetings with either | 


_ Mr. Piscatella: or anybody else at Pierre Busetti at your 


apartment, about this trasnaction during this time that you 
were bedridden with that illness? 


A No, I don't. 


&, 
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which I don't think is admissible and it is certainly not 


I think we are getting bogged down in collateral matter 
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MR. FREDERICKS: Your Honor, may we have a con- 
ference at the side bar, please? 


THE COURT: Yes. 


MR. FREDERICKS: Under the new Federal Rules 
of ieee and under the old cases as they existed before 
the codification -- referring to 404 "No aia acts are 
admissible unless they are designed to show motive, opportunity 
plan, knowledge"et cetera. 

I have been listening here. I first object 
to this whole line of questioning since it clearly goes 


ae 
(At the side bar.) | | 
; 
| 
| 
i 
| 
| 


beyond the direct ncentemttnic, but I don't see what relevance. 


any of this discussion is to the case before this Court. 


leading in any direction toward anything that is relevant. 


I don't see what the whole Pierre Busetti transaction has 


to do with the case before this jury, and I am objecting on 


the grounds that this is an attempt to put in prior acts 


‘which have no relevance here. It certainly is not within 


one of the exceptions of 404. 
MR. SANTORA: In the first place, I didn't put 
in issue their state of mind as to what they wanted to do 


in 1967 when they were fraudulently induced, according 
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to these statements, they cain after us and they induced 
us. I have been doing my best to try to explore what 
their ‘hichin of mind was when they were going through these 


. 


transactions. 


i] 


Now, there is coming up a very serious credibility | 
issue. As far as we know, nobody at eunaan prepared tnat | 
memorandum. It is a very serious credibility issue. 

| MR. FREDERICKS: Your Honor, his witness hasn't 
said that nobody -- please, Mr. Santora, don't interrupt. a 
preparing this memorandum. Is he going to attack his credibil- 
ity ‘on that? 

Obviously the memorandum was prepared. It is in 


existence. Somebody prepared it. Nobody denies that somebod 


& 


What this witness says is that he has no recollection of | 


somewhere prepared this memorandum. All the witness says 
is that he has no recollection. Mr. Santora can't use 
credibility as a grab bai for proving lack of credibility. 
This is 1966, your Honor, the financials are 

1966. The .transactions talked about here is 1967. I as- 
sume, your Honor, that Mr. Santora is not urging upon this 
Court that the financial situation in March of May, what- 
ever, in '66 has any relevant bearing on the company for whom 
we have financials of 1967. A completely different 


picture in the financials of the operation. We' are getting 


| 
| 
| 
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into total collateral matter, clearly irrelevant and beyond 
the scope a the direct examination of this witness. 

' COURT: I don't think that there is anything 
in Rule 404 which would prohibit this inquiry, and I would 
refer you to Rule 104(e), on preliminary questions, and 
these are preliminary to the 1967 negotiations, where the 
rule states that the rule doesn't limit the right of a 
party to introduce before the jury testimony relevant to 
weight or credibility, and from what counsel has. indicated 
to the Court, ik, leaner of this witness is at 
issue. 

I would suggest -- the witness seemed to be very 


responsive to your questions as to exactly what was said 


_during 1967, but his vagueness of recollection as to events 


but one year previous seems to be something which counsel 
can inquire about and later comment to the jury about when 
it comes to a question us whether or not he is to be be- 
lieved. 


A great deal of your case depends upon the oral 


’ testimony of your two primary witnesses, this gentleman 


being one of them. Therefore, his credibility is at 


issue. Under the circumstances, I will not limit counsel 


on his cross examination at least until he goes beyond prese 


bounds. 


| 


| 
| 
| 
| 
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(In open court.) 
THE COURT: I don't believe we have a pending 
question. Am I correct? 
MR. FREDERICKS: That is right, your Honor. 
I asked for a conference prior to that. 
THE COURT: All eee. You may inquire further, 
Mr. Santora. 
| MR. SANTORA: Your Honor, may I have one moment? 
THE COURT: We wi? take our mid-morning recess at 
this time, ladies and gentlemen. One minute has a way of | 
becoming five and perhaps with ten minutes counsel can | 
coordinate his endeavors and we can move through to the | 
conclusion of the cross examination of this witness. | 
Ladies and gentlemen, we will take a ten-minute | 
"mid-morning vaceun at this time. Please don't discuss the 
case among yourselves. Keep an open mind on all facets of th 
case until it has Henn: epcbiaeds We will go tc something 
in the neighborhood of 12:30 or a quarter to one and at that. 


time we will -take our usual one-hour luncheon recess. 


The jury is excused, the witness may step down. 


Counsel are excused. Ten minutes. 


(Recess.) 
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It is a form objection. You can make inquiry. 

Q ° Mr. Marx, is it your testimony that Fugazy 
Travel was fraudulently induced to transfer its assets to 
Diners’ Club in return for $2,809,669 and 62,000 else 
of Diners' common stock, salaries for yourself and William 
and Louis Fugazy, and a right to participate in the cash 
received from the sale of franchises? 

A The fraud as I understand it was not the trans- 
fer of the money and securities to us, but it was the 
yr indication that the Continental Insurance Company 
would take over this and thereby relieve me of my outstand- 


ing debts, give me securities I could sell. 


not have sold the assets of Fugazy Travel for those con- 


| 
| 
Q Is it your testimony, Mr. Marx, that you would | 
, | 
siderations that.we have just mentioned without the addition4a1 


representation about a takeover of Diners' by Continental? 


A “Phat is denddgiciies 

Q Was Fugazy Travel insolvent in '67? 

A -No, it was not. 

Q Were you considering at all pushing Fugazy 


Travel Bureau into bankruptcy in '67? 
A No, I was not. 
Q Did you ever tell anybody that you were con- 


sidering putting Fugazy Travel into bankruptcy in '67? 
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A Yes, I did. 


Q@ © Do you recall who that was? 
A Yes, it was in reference to the settlement of 
some notes with Tower Acceptance Corporation. 
Q Whom did you tell that to at Tower? 
A The trustee in bankruptcy for Tower. 
v What was the purpose of telling him that, sir? 
A There were several purposes. We had $900,000 
of notes and all the stock of Fugazy Travel pledged on 
" those notes. In order to.do a public issue you cannot do 
a public issue if you do not have the stock, for one thing, 
and, number ion. if you have an outstanding debt of this 
kind on this company. 
a basically, the purpose a this, I had 
Antacid toben, in. other words, notes that could be called 
at any time to the tune of roughly $1,500,000, and I ‘nae 


e 


cated to the trustee that his notes in the amount of 


$900,000 would be of very little value if I put the company 
into bankruptcy, and I suggested that we settle those 
$900,000 of notes, which might have no value, at a reduced 
figure... 
(@) You did tell him, though, you were considering 
putting Fugazy Travel into bankruptcy? 


A +I certainly did. 
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Q Was that statement true when you told it to 


‘the trustee? 


A I presume it was. 
Q Did you intend to put the company into — 
ruptcy? 
: A I did not say in the statement that I intended 


to put the compiny. into bankruptcy. I said I could put 
the company into bankruptcy. 

THE COURT: Did you say you were considering 
putting the company into bankruptcy? I seca i was 
your testimony. 

THE WITNESS: I have forgotten, you'’ Honor, 
what the phrase was exactly. 

Q Mr. Marx, were you trying to sell Fugazy Travel 
in 1967 to anyone to avoid the possibility of bankruptcy? 

A No, I was not. 

Q ‘Were you trying as hard as you could ts rid 
yourself of the burden, the financial burden that Fugazy 
Travel had become to you at that time? 

MR, FREDERICKS: I would love the answer, but 
the question is in very bad form and I have to object to 
at. 

THE COURT: I sustain the objection. The area 


of inquiry is allowable, but I would suggest “trying as 
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A I don't have the exact date. 
Q You say that you got rid of those other sub- 


sidiaries before 1966? 
A Yes. 
Q Is it your testimony that upon getting rid of 


those companies that Fugazy Travel started making money 


: sometime before ‘66? 


A It may have been in the year ‘66 and '67. 


Q In 1967 was it. making enough money to sustain 


‘ itself and its obligations out of the revenues produced by 


its own operations without any more financing from you? 


A Yes. 

een! a 
Q Without any more financing from anybody else? | 
A Depending on whether you wanted to expand the | 


business or not.: If you were going to increase the fran- 
chise plan it meant an injection of additional funds. 

(Defendants' Exhibits N, N-1l — N-2 marked 
for identification.) 

THE COURT: you may proceed, counselor. 

MR. SANTORA: Your Honor, I would like to read 
into the record an excerpt from this witness’ deposition 
of «a .uary in this case, January 30, 1974, page 630, line 
22, to page 631, line 15: 


MR a, And you were very much in need or desperat 


* * * * * 
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relatively uninterrupted through to the luncheon recess, but 


' please don't concern yourselves with these side bar meetings 


law which I must deal with from time to time throughout the 
trial. ; . 

You may proceed, Mr.Santora. 
BY. MR. SANTORA: 

Q Mr. Marx, please look at paragraph 17. 

A Page 10? 

Q Yes. ; 

Now, did the Fugazy group operate in the red and 
continue to operate in the red despite personal invest- 
ments by yourself in the area of $2,050,000? 

MR. FREDERICKS: From what period of time, your 
Honor? 

Q From 1963 to 1967, sir. 

A It's a difficult question to answer. They did 
operas’ in the red, but it's a question really of do you 
oer interest payoents on $2 million2 Do you include 
extraneous things which are really not part of this 


company's operations? 


Q When you say extraneous things, what are you talkin 


about, sir? 


A I am talking about corporate entities that were 


_or my reasons for holding them. They are held on matters of | 


Sn ae tetas nea eo 2 eee conn nena: 
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losing money that we got rid of and have large payments 
of interest. , 

Q Payments of interest for whom? 

A For Fugazy. 

Q In other words, the company that was left behind. 

A No, the parents es the holding company which 
centeoises these coud atiee: 

Q Who is paying the interest? 

A The interest is being paid by the company - 
The money was borrowed by me, advanced es es Fugazy 
had the money, they paid the interest. 

THE COURT: The money had been advanced, as I 


understand it, to provide capital for Fugazy, is that 


right? 


THE WITNESS: Yes, Sir. 


THE COURT: And it was on that advance of capital 


that there wére Liban payments due to lenders, and 
Fugazy was paying the interest on that obligation issue? 
THE WITNESS: That is correct. 

Q Now, Mr. Marx, from the time you purchased 
Fugazy from Tower until the time you settled with Tower, 
was the Fugazy group banranks 

A They were insolvent if I wanted to make them so, 


because I had a demand note here that was $2 million ~-- 
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thought it was eo aiiieen five. It was $2,050,000, according 
to this document. So that if I made them insolvent by puil 
ing the plug, which I never hada company related to me in a 
way put into bankruptcy, they woud have been insolvent. 

Q When you say "pulling the plug," youmean -- 
A Putting them into bankruptcy. Calling the loan. 


Q You mean simply asking for your money back? 


A That's right. 


Q Ana that would have put them into bankruptcy? 
A That is correct. 
Q That is, demanding the money that was due and 


owing to yori? 

A That is correct. 

Q By ie way, when you speak sisi the Tower 
settlement, Gibemas been mentioned here a couple of 
times, ca: you tell us what the date of that was? 

A I was under the impression it was in here but 
I don't have the date offhand. 


! 
| 
| 
|: 
| 


Q Can I suggest toyou a period of August to September} 


of 1967 and ask you if that refreshes your recollection 
at ail, sir? 

A I believe it was August ms ‘67. 

Q And was that in the period directly before you 


signed the purchase agreetssnt with Diners, in 1967? 
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2 A Yes. ; 

3 Q And was it geben to the senonnndiin of intent 

4 you signed with Diners? 

5 A That is correct. 

6 ~ 8 Now, had you concluded, in 1967, Mr. Marx, that 
_ 7 it woulda be fruitless for you to invest in the Fugazy group 

8 more capital than you had already invested? 

9 ' MR. FREDERICKS: I am going to object to that : 
10 question, your Honor. 

1 Ke ‘THE COURT: Just-one moment. 

12 I am going to sustain the objection as to form. 

13 You may inquire — on the subject. The word "fruitless" | 
14 somewhat bothers the Court at this point. 

15 Q Had you decided in 1967, M Marx, that you didn't 
16 “wish to invest any more money in Fugazy Travel? 
HW A No, because I wouldn't have spent $265,000 to 

18 settle this claim if I had decided that? 

19 Q Now -— 

20 THE CURT: Of course; you were offering $265,000, 
21 as I isadiometnna it, to settle a claim of $900,000, is that 

correct? 
THE WITNESS: Yes, sir. That is correct, sir. 


There was previous to this, negotiations with the trustee. 


| TITE COURT: I didn't ask that. I think you have 
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answered the Court's question. 
THE WITNESS: Yes, sir. 


Q Now, did you tell anybody in 1967, Mr. Marx, that 


you hoped to effect a sale of the Fugazy group? 


A I don't recall where I did or whether I didn't. 

Q Do you know, as you'sit here today -- whether you 
told anybody -- had you decided in 1967 that you wished to 
effect a sale of the Fugazy group? | 

A No. I decided in 1967 to doa public issue and 
raise working iva’ and pay off these loans. | | 

Q Did you ever decide that your only alternatives | 
in 1967 were to settle the Tower note and try to effect a 
sale or werger, or, on the other hand, to put the company 
into bankruptcy? 

* No, I never did. 
THE COURT: At the time of the settlement with 
Tower did you ner ea number of ph tiered orate. and if so, 


what alternatives did you consider? 


A I considered the public issue which we have dis- 


cussed, and at that time of the settlement, we were negoti- 


ating with Diners' Club. 


Q Did you considerthe alternative of investing in the 
Fugazy group any more capital than you had already received? 


A I didn't want to do it. I possibly considered it. 
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I real°y don't recall. 

HE COURT: Did you reject that alternative by the 
time you had sie down for your discussions with Diners' 
Club in 1967? | 

THE WITNESS: .No, sir, I didn't reject that. 

THE COURT: Did you reject it at the time you had 
to choose whether or not to include an agreement with 
Diners' Club? 

THE WITNESS: When I included the agreement, 

I cert ainly cabnmiad 4. 7 : 

THE COURT: At least in the moment before you 
signed the agreement, the other alternative was dead as far 
as you were concerned? 

THE WITNESS: Exactly right. 

cistaieedl 
Q Hac. you decided, Mr. Marx, that the only two 
feasible alternatives for Fugazy Travel in 1967 and for your 
interest in Fugazy Travel was to try to sell the company 


or to go into: bankruptcy? 


| 
| 
| 
1. 
| 
| 


MR.FREDERICKS: Your Honor, I don't -know when, what 


period of time that question is directed to. 
MR. SANTORA: LOG Tis 
MR. FREDERICKS: No. The question was did you 


decide. My question is, when and what time are you asking 
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THE COURT: Yes, I think that would be appropriate 


and I will sustain an objection to the form; you can 


Q Had you decided at any time prior to June, 1967, 
that the only two aera alternatives for you and your 
invoivement in Fugazy Travel wan to either sell the 
company or to have it go into bankruptcy? 

A I certainly didn't. In the first wie was 
negotiating on a public underwriting to raise funds, which was 
one very specific alternative. The second was, I've never 
had any saniienan associated with me or ee my ne 
companies in Sainunapibes and I hadn't even considered 
going into bankruptcy. . 

The third possibility was a merger. 


MR. SANTORA: I renew my offer, your Honor. 


MR. SANTORA: At least with respect to paragraph | 


MR. FREDERICKS: [I object to it.° 


Me ly 2 | 
THE COURT: Yes. I am looking at 19 right now. 
I am going to ask the witness a Guaweten.: 
Was ore purpose in offering $265 ,000 on the 
$900,000 of Tower notes based upon your desire to vie yourself 


of the continuing financial burden which the Fugazy group 
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had become to you? 


THE WITNESS: No, sir. My thoughts originally 


on this were that we could not -- it wasn't feasible, 


- 


I believe, to do a public issue without eliminating these 
hotes, for two reasons: : ‘ 
One, the notes were onerous in amount, 
and tho second was that the stock was pledged against these 
notes. 
Q At the time of the settlement with Tower, did you 


e 


consider that there were only two feasible alterna-ives, 


having concluded that it would be fruitless for you to 
invest in mn Fugazy group any more capital than you had 
already invested? 
A pS certainly didn't want to invest any more 
capital than I had already received. : 
THE COURT: Did ne in light of that 
wise there were cnly two feasible alternatives left to you 


at the time of the settlement with Tower? 


THE WITNESS: Well, your Honor, it seems to me that 


thére were more than two alternatives, as I just mentioned. 
THE COURT: Without wanting to quibble with you, 


how many feasible alternatives were there? 


THE WITNESS: Well, we thought that the underwriting | 


was feasible, and we thought there was a possibility of a 


ens sere esses rts seme NID T HMw trot TF © CUO THI WISt 


eS TTT VT 


ee ee ee es Seen ° 


' 


10 


ll 


17 


18 


RB Fk BS OR 


A-1290 
mpbr ' +  Marx-cross _ 784 


merger at some point, and we knew that it could be thrown 
into bankruptcy if necessary. 
THE COURT: So you say that there were three al- 
ternatives? 
i THE WITNESS: Yes,sir. 
THE COURT: At the time of the settlement with 
Tower? 


THE WITNESS: Yes,sir. ' 


THE COURT: The third’ one being a public offering? 

_THE WITNESS: Yes, sir. , 

THE COURT: Hadn't you broken off your discussions 
with the various underwriters relative to a possible public 
offering by the time of your settlement with Tower in August 


of 1967? 


THE WITNESS: Yes. They were static at that 
time. 

THE COURT: ‘Are you stating that’ you didn't 
abandon the alternative of a public offering at the time 
of your settlement with Tower in August of 1967? 

THE WITNESS: Yeu, sir. That is correct. However 
we did notice the underwriters, Emanuel Deitjen & Company -~ 
Paul Borzo was ie partner -- tant we were in serious 
negotiations with Diners’. 


THE COURT: And did you indicate that they should 
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hold up doing anything dette in light of those negotiations 
which you were having with Diners'? 
THE WITNESS: Yes, sir. 

Q Did you ever tell ‘nsicuaiion in 1967, Mr. Marx, that 
you wanted to settle the Tower situation so that you could 
make a sale easy, the sale of Fugazy Travel easier and 
salvage some of your investments, the investment you had put 
into that company over the four years? 


| 
A Yes, I probably did. ; | 
Q Do you recall using the wrod "salvage"? | 


A No, I don't. 


Q Is ‘chat the way you were thinking of it at the 
time, though, in ‘67? | 
MR. FREDERICKS: Objection. | 
| 
THE COURT: Sustained. 

Q Did you consider that you wanted to try to either 
sain or to recoup or get some money ee sale of | 
Fugazy Travel, to get back whatever vou could get back for the 
investment you had been putting in for four years? 

MR. FREDERICKS: I object as to form. 


THE COURT: Sustained as to form only. You may 


inquire as to the subject. 


Q Mr. Marx, was it your purpose in 1967 to look for 


a potential purchaser to try to sell what you could of 
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Q Did Mr. Liftig approach Mr. Fugazy on his own 
or what? 
MR. FREDERICKS: I‘don't understand that ques-_ 


tion, your Honor. 


Q “You are saying Mr. Liftig approached Mr. Fugazy? 
A Yes. 
Q Do you remember what he said to Mr. Fugazy? 


ene 


THE COURT: Were you present at the time? 

THE WITNESS : No, sir, I was not. | 

THE COURT: Perhaps you can tell the jury just 
who Mz. Liftig was. I understand he was a business broker. 
You might tell them if you are such a thing, what a business | 
broker does, and how he makes his living. | 

THE WITNESS: Yes, sir. A business broker 
maker his living .specifically by putting — together 


and in some instances selling companies. In other words, 


° 
° 


he looks for situations whereby two companies wish to merge 
and he acts as the middleman, where he does the negotiating 
for or the other. 

For instance, a company in the steel business 
may want to acquire an iron mine to give it facilities. 
They would go'to a person like Mr. Liftig and give him a 
commission to do this if he can find a company. 


* ° : ’ ° 
In other instances a »usiness broker will get a 
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2 you might have had discussions with Mr. Liftig and Mr. 
3 ‘FPugazy as early as January, 1967? 
4 "A Yes. 
; 
5 "© Is that your best recollection as to the 
6 first time you heard about this, January 1967, the possi- ~ | 
7 bility of Diners' taking over Fugazy Travel? | | 
8 "A I believe that is correct. | 
9 "Q Was Mr. Fugazy the first person to men- | 
10 tion that to you? | 
11 ‘A Yeu: | 
BR "9 When he mentioned it to you, did he | 
13 indicate that he had already spoken to Diners'? | 
14 jj. "A No. | 
16 "9 Did he tell you that he was about to | 
16 . speak. to them and explore the possibility? | } 
17 oe Yes. | | 
18 6 When Mr. Fugazy mentioned this to you | | 
19 did you approve of that attempt to explore a possible take- | | 
20 over by Diners'? | 
2. | "A Yes." | 
ee Q Mr. Marx, did you make those answers in re- | 
23 sponse to this questions? | 
2A A I did, | 
25 MR. SANTORA: I would like to read from another | 
| 
| 
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commission or a fee or stock for the sale of a company, 
if a company has a subsidiary and wants to get rid of it. 
: So, basically, his job is the consolidation 
or the tearing apart of a business. 
THE COURT: » He is sometimes called a finder, 
isn't he? 
THE WITNESS: Yes, sir. 
Q Mr. Liftig also represents sellers who would 
iike to find a purchaser? . 
KR ee 
Q And in January ‘67 was Mr. Liftig asked to find 
a purchaser for Fugazy Travel? 
A No. | 
—Q Mr . Marx, who paid Mr. Liftig for his services 
ae transaction? | 
A. $Me. Lifttig was paid out of the 62,000 shares 
of Diners' stock ip waI the payment for the Fugazy 
Travel, the payment or the restricted stock that was 
escrowed for the travel bureau. 
So in this instance the Diners' club asked us 
if we would agree to take for tax reasons the 62,000 shares 
and give 5,000 shares to Mr. Liftig. 


Q Now, Hr. Marx, did Mr. Liftig get his stock 


from Fugazy Travel? - 
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A No, he got his stock indirectly through Fugazy | 
Travel. : : 

Q Who gave Mr.-. Liftig his stock? Who paid Mr. 


Liftig 5,000 shares? 
MR. FREDERICKS: That is a double atkins 

Q Who gave Mr. Liftig the 5,000 shares? 

A | The 5,000 shares were included in the amount of 
stock given to us and we transferred them at the request of 
Diners' Club. Mr. Liftig was retained by the Diners' Club 
by Mr. Bloomingdale. 

Q Did you know that of your own knowledge or did 
someone tell sae that? 

A I seein of my own knowledge and Mr. Liftig eer 
me and Mr. Bloomingdale. i 

Q You are certain that no one from Fugazy Travel 
approached Diners' in '67? 

A Yes. 

Q And you are ieee ee these talks did not 
begin until June of '67? | . 

A. To the best of my knowledge. 


THE COURT: You said something about having 


diaries which you have consulted. Do you have those 


diaries here in the courtroom? 


‘MR. ‘TOLAN: Your Honor, we provided’ the diaries 


mmjpé6 | A~129Marx-cross it oy ad 


over the weekend or sometime earlier this week to counsel. 
MR. SANTORA: Last night about 6:00. 
MR. TOLAN: Well, last nigh. 


- 


THE COURT: They have been provided, neverthe- 


MR. SANTORA: If you want to look at the 
diaries-- 
- THE COURT: I don't want to pre-empt you. 
The witness seemed to have some comment regarding the 
‘fact that the diariés were a means by a he could better 
identify dates. 

‘So, we will keep that in mind for the future. 

Q You are fairly certain, Mr. Marx, that these 
talks did not cence in January '67? 
me My best recollection is they did not. 
Q You are pretty certain that Diners' made the 
first approach to Fugazy Travel? 
A ves, I am positive of that. 

-MR. SANTORA: I wowla like to read the witness’ 
deposition under oath under date of August 8, 1973, page 
407, line 20 through 408, line 19. 

THE COURT: I don't believe I have theee aude 


~-yes, I see it. 


MR. SANTORA: 407, line 20 through 408, line 19. 
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Are you ready, Mr. Fredericks? 

MR. FREDERICKS :- I am not. 

THE COURT: .You may proceed, Mr. Santora. 

MR. FREDERICKS: I am going to object te the 
reading. May I approach the bench? 

THE COURT: No. You want to object to the 
first question? The second question? 
MR. FREDERICKS: I want to object ks the first 


question, your Honor, and the second question. The reason 


.I ask the Court's indulgence is the first two questions 


refer to a prior reference and I was attempting to find 
the prior. 
THE COURT: You keep looking for it. Your 


objection to the questions is overruled. If you do have 


additional material which you wish to read, I will permit 


you to do that either at the time counsel finishes his 
reading or subsequently. — 

MR. SANTORA: May I proceed, your Honor? 

THE COURT: You may. 

MR. SANTORA: 

"Q _ Do you recall that we spoke about the 
acquisition of Fugazy Travel by Diners’ in ‘67, Mr. Marx? 


“A = Yes. 


te I believe you indicated that ‘you recilled 


| 
| 
i 


; 
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/A-1296-a’ 
mnjp 8 ae Marx-cross. 796 
you might have had discussions with Mr. Liftig and Mr. 
' Pugazy as early as January, 1967? | | 
"A Yes. 

% 9 Is that your best recollection as to the 
first time you heard about this, January 1967, the possi-. 
bility of Diners' taking over Fugazy Travel? : 


"A I believe that is correct. 


"Oo Was Mr. Fugazy the first person to men-_ 


. oe 

"0 When he mentioned it to you, did he 
indicate that he had already spoken to Diners'? 

"A No. 

"O Did he tell you ve he was about to 


speak to them and explore the possibility? 


| 
tion that to you? : | 
| 
| 
| 


"A Yes. 
oa When Mr. Fugazy mentioned this to you 
did you approve of that attempt to explore a possible take- 
over by Diners'? 
"A Yes." 
Q. Mr. Marx, did you make those answers in re- 
Sponse to this questions? | 
A ee Se a 


MR. SANTORA: I would like to read ‘from another 


® &§ 8 RB 
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session of the witness' deposition, your Honor, which is 


the session of January 30, 1974. 


_ THE COURT: Before ies @o that, Mr. Fredericks 
has inebehenn there might be another portion we this depo- 
sition which he would want to read to the witness. 

Mr. Fredericks, do you have that portion? 


MR. FREDERICKS: We have not found it, your 


Honor. I am trying to find the reference that counsel is 


referring to in his question. 


j ot Court: He will have the opportunity to 
read from the material to the witness on redirect, then. 
What are you turning to now, counsel? 
MR. SANTORA: It ba eal deposition session of 
January 30, 1974, page 607, line 20--_ 
THE COURT: Let's have counsel turn to that. 
MR. SANTORA: --through 608, line 5. 


. 


THE COURT: This is <n examination by a Hr. 


— . 
MR, SANTORA: - Who is seated on my left here. 
MR, FREDERICKS: ‘ous I get the pages? 
MR. SANTORA: Page 607, line 20 through 608, 
line Se 


THE COURT: Do you have that? 


MR. FREDERICKS:. Yes, your Honor. 


, 


~— 


4 best of your recollection the negotiations with Diners‘ 
5 | Club or the acquisition by Diners’ Club of the hiewes 

6 _ Travel business commenced? 

7 "A I think I testified to that long.ago. 
8 And at the time I said it was, as I recalled it, it was 
tates ‘66, early ‘67. 

10 "Q Who was in Fugazy Travel who commeced 
11 ‘those discussions with Diners'? i 


"A Bill Fugazy." 


Q ‘Now, Mr. Marx, did you testify under oath 


1 mnjp 10 | A-1297 | arx-cross : wo a 
2 MR. SANTORA: : : 
3 i "© Mr. Marx, can you tell us when to the 
14 with those answers in response to those questions? 
A I did. 
‘i Does that refresh your recollection at all, 
17 


* 


18 


in January of '67 care to June? 
A I think it is very simple. Look.in the diary 
and determine whether it is June or January. I am under 
the impression it was June. 
Q You were rather positive about that when Mr. 


Mr. Marx, as to whether or not these talks got under way . 
Fredericks asked you. That is why I am asking you now. | : 


THE COURT: Sustained. 


.® 


Q Mr. Marx, is it your testimony here that without 


£2 68 hk ee es se S 
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' takeover of Diners' by Continental you would not have made 


counsel has it, he will notify you. | 


i 


& 


‘bueinsss, like trial before a jury, is not definite until 


have had a registration statement become effective and 


we could not sell the stock and I know the problems of 


A-1298 
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the '67 sale to Di.iers'? 
A That is correct. 
“MR. SANTORA: I would like to read fro- this 


witness' deposition of August 8, 1973, at page 420, line 


your receiving the representation that there would be a 


13, to 422, line 18. 


THE COURT: Counsel will get that. As soon as 


MR. FREDERICKS: I have it. 
MR. SANTORA: 
"Q Did you feel at any time that tne public 


issue road, shall we say, was preferable to the taking over 


by Diners'? 

“h . Vem, 1 did, 

"9 What, if anything, occurred to change 
your mind about that? 

"A. , Weil, Mr. Liftiq came up with a Par 


which had tremendous financial potential and I believed 


that it would clear up all our debts. The underwriting 


you have a check in hand and I have had deals where we 


3 & 8S 8 


what happens co markets. So that when we were able to 


gee a deal which would be extremely profitable I thought 


A-1299 
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it was a wiser move. 

"Q Besides, a registration statement can 
take a long time? 

"A Yes, especially in 1967 when we were 
jammed. | 


"9 What exactly did Mr. Liftig say to you 


that you felt was so significant in terms of the great 


‘financial possibilities that you just spoke of? 


mn, 


"A _ The deal, as outlined in the contract, 


where we were to get $5 million in income from the sale : 
of the franchises and only to be reduced. to $2.5 million 
if they couldn't get a deduction, if Diners' Club could 
get a deduction .on their income taxes, because the original 
block of stock was then selling at 36, so we were looking 
at a deal for Sian ae $5 million plus--how many shares 
in the first 36 group? | 
“@ I will tell you in a moment. 57,000. 
"Kh 57,000 shares sell at $36, so this was 
a pretty damned attractive deal of --hich I got half. And 


in addition to this we visualized a Continental takeover 


at $45, so that you could have another $600,000 thrown in 


the pot and it was just a hell of a sweet deal, we thought. 


se 8 8 
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"Q So you thought with the Continental 


offer a takeover would enhance the deal even further? 


"A That is right. 


"9 Apart from the Continental takeover, 


. did you think it was a good deal? 


"A It was an attractive deal. It was not 
anything like it because Diners' Ciub always had its prob- 
lens except for two years of operation, since Mr. Schneider 
died. 

o Was inane any suggestion by you expressed 
to Mr. Bloomingdale or anybody that you wouldn't go 
through with the deal apart from the takeover? 


| 
| 
| 
| 


"A No, there was no suggestion on that basis. 


It was simply a general consensus between Fugazy and Bloom- | 
ingdale and myself that this was going to be done, the | 


Continental takeover. And this was more and more evident | 


e 


| 

as Continental. kept pouring money in." | 

Q Mr. Marx, did you testify under oath to those | 
answers in tesponse to those questions? 

A I did. 

Q Now, in 1967, let's say before you even started 
talking to Mr. Bloomingdale about these negotiations, had 
you heard any rumors in the market place about an increase 


| 
ing involvement of Continental Insurance Company in the | 
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activities of the Diners' Club? 
aA. Yate. 


9) And what was the source of that information, 


A The source of the information was banks, in- 
vestors, innumerable people. 
Q Were articles appearing in various publications 


at this time making reference to this? 


Q So you are saying that before you 1 epoke to Mr. 
Bloomingdale for the first time you had heard certain 
rumors that Continental had a position in Diners' and was 


becoming involved in some way? 


A I don't recall any articles. = 
: 
| 


A 


Q Did you learn also at that time and from people | 
other than Mr. Bloomingdale that Continental had been i 
extending or was about to extend financing to Diners’ 
Club? 

A That was in publications. 

Q Prior to the October 1967 closing of the con- 
tract, who was it that told you, who was it from Diners' 
or Continental that told you that there may be a Sontinencal 


takeover of Diners' Club? 


A Mr. Bloomingdale. 
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Q Anybody else? 
A. Me. Tattic. 
Q I er you, Mr. Marx, about people who belong 


. have a position in Diners' or Continental? 
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to Diners' Club or the Continental group. Did Mr. Liftiy 


A No, but he represented Mr. Bloomingdale. 

Q So now you got it from Mr. Bloomingdale. Did 
seas frou Diners' or Continental tell you before October 
'67 that there might be a Continental takeover? 


a we. Flug. 


S & 8. & 


A. 


3 


q 
* p * 
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Mr. Flug. Do you recall when that was? 


No, I don't... 
Are you certain that Mr. Flug told you that? 
Yes. 


Mr. Marx, do you recall Mr. Flug being involved 


tc 


at all in those negotiations leading up to the October 67 


agreement? 
A Yes, © do. 
Q What did Mr.Flug tell you? 


A 


Mr.Flug told me that it was his understanding that 


the Continental Insurance Company was planning to take over 


the Diners’ Club.. { 


a 


Q 


A 


‘ 


THE COURT: What else did he say, if anything? 
That was all he said on that subject, sir. 
‘And what did Mr. Bloomingdale say? 


Mr. Bloomingdale told me several times that it was 


absolutely defi..ste that the Continental takeover would be 


effectuated and thatthe price would be $45 a share. 


Q 


Now, in February 1970 there was a takeover of 


Diners' by Continental, wasn't there? 


A 


Q 


That is correct. 


By the way, is this the same Mr. Bloomingdale who yo. 


thought at that time was a very poor businessman or a 


very poor manager? ’ 


t 


iT 
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A I said I thought the management was poor. 
THE COURT: Specifically who? 


THE WITNESS: Mr. Alfred Bloomingdale. 


Q Now, prior to that -- prior to October, 1967, no one 


gave you a definite date that this takeover was going to take 


place, did they? 

A No, they didn't. 

Q And did anyone from Diners' or Continental give 
you any -- well, let's say Mr. Bloomingdale is the only 
—— you are talking about or Mr. Flug, if you will -- did 
anybody from Diners' tellyou anything about the specific 
details of this proposed tzeaoyers 


A The details were that it would be an exchange of 


shares and the price would be $45 a share. 


Q Who told. you that? 
A Mr. Bloomingdale. 
THE COURT: iin was that, that he told you that? 
THE WITNESS: He told me that in July, August and 
Septemher. 
THE COURT: In other words, over a three-month 
period he told us there would be an exchange of shares 
and over that same three-month err he indicated that the 
exchange etn waiha be $45 per share? 


THE WITNESS: Yes, sir. ; ' 


o for) an wo i) ~ 
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@) Now, Mr. Marx, in let us say prior to October 1967, 


was it legaliy possible for Continental to take over 


Diners'? 
A I don't know. I'm not a lawyer. 
Q Well, now, Mr. Marx, you are an investment banker, 


and did you hear anything in October of 1967 or thereabouts 
about a statute that had to be passed to permit an insur- 
anos company to form a holding company to engage in this 
sort of merger or acquisition that you are speaking about? 
A -Well, prior to October 1967 I - not heard that. 
Q | All right. Do you recall at any time from June 
of 1967 that you heard that there was a question that 


Continental take over Diners' until the State Legislature 


‘passed an enabling bill to allow them to form a holding 


company ? 


Q When is the: Hire time you heard that? 

‘A I can't specify the exact date, but it was after. 
It was November, some'time such as that . 

QO . Do you know where you got hat information from? 

A . I got that information from Mr. Fugazy. 

Q Now, based on — you had heard prior to 


| 
| 
| 
| 
t 
A I heard that after October '67. 


October , 1967 and what you knew, Mr. Marx, did you consider 


the possibility that the Continental proposed or alleged 


16 


17 


& 
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takeover of Diners might never take place? 


MR. FREDERICKS: When, your Honor? 


The time -- 


THE COURT: Yes, I think it is a fair objection. 
Why don't you rephrase the question. i 
Q Prior to October, 1967, Mr. Marx, let's say between 
June and October,1967, did you consider the possibility that | 
Continental might never take over Diners? | 


A I didn 't consider the So because I was ee 


— would. : ' | 


Q And if ar Bloomingdale said it was going to happen 


A In my view, if Mr. Bloomingdale, the chief 


{ 
} 
it was Giitaie be ——— in your view, is that so? | 
executive officer, and the president and chairman of the | 


‘board of this company -- 


Q Which said -- 

A -- said that Mr. Herd had told him that this would 
happen, and Mr. Herd was virtually in control of Continental, 
I believe it would happen. 

THE COURT: You say Mr. Herd was virtually in 
control of Continental? 

THE WITNESS: Yes. 

THE COURT: one you aware of whether or not Contin 


ental had a board of directors? ' 


Ai 


x ietadeetieeatieaindniataraiimaiiuttaiietidatiimedineaaier master aie mare ee Oe ine 
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THE WITNESS: Yes, sir. 


THE COURT: Do you know how many members were on 


that board? 


THE WITNESS: No, I dente. 

THE COURT: Were there more than two, including 
Mr. Herd? 

THE WITNESS: Yes. 

THE COURT: Were you aware whether or not Con- 
tinental had stockholders? 

THE WITNESS: Yes. 

THE COURT: And do you know whether or not Mr. Herd 


was a majority stockholder in the corporation, that is, | 


that he could vote more than a majority of the shares of the 


corporation? 
THE WITNESS: I knew he couldn't. 
THE COURT: He could not? 
THE WITNESS: He could not. 


Q Mr. Marx, in your experience as an investment 


banker, have- you been involved in situations where merger 


» 


talks and acquisition talks went on for periods of time and 
perhaps even documentation was drawn up and the mergers ‘ial 
came off? 

A Yes. 


Q- It is not a unique occurrence? It has happened 
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quite often? 
MR. FREDERICKS : ihedseticin: your Honor. 
THE COURT: Sustained. 

Q Now,you mentioned that you were analyzing the 
Diners' financial reports at some point during 1967. 
Do you recall that testimony, sir? 


A I do. 


Q And you were studying it to see what the condition 


10 of Diners was, is that correct? 


references to financing from Continental? 
14 A I don't recall. 
Q Did you engage in any activity or make any inquiry 
‘in, say, prior to October ‘67, toc study for yourself any 
factors which might tend to suggest a possible takeover of | 
Diners’ by Continental? | . | 
A Yes, I did. 
Q And ins activities did you engage in? | 
A ie 4 discussed . with: Mr. Hays of the Diners‘ Club, | 
I discussed with Mr. Bloomingdale of the Diners’ Club and 


ll is A -That is correct. .. 
2 Q And did you see in any of the financial reports | 
| | 
13 | 
, { 
ig | 
18 


' | 
B with Mr. Flug of the Diners' Club, the methods of financing | 
yl and that the Continental Insurance Company would do it | 
5 with Diners” Club, I also discussed with themlow many | 
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men they had on the board of directors of Diners’ Club. 
I also discussed who ee people were, whether they had been 
Diners' Club members before or whether Continental had put 
them on. | 

All these factors certainly influenced my decisions 

Q Well, in looking at the period of 1967, 

as best you can recall, can you tell me whether you relied 
oa on your observations than on some comment from Mr. 
Bloomingdale? 


A .I relied more on. the comment from Mr. Blooming- 


MR. SANTORA: I would like to read from this 
witness’ deposition of July 24, 1973. 
THE COURT: Page? 


MR. SANTORA: Page 115, iine 12, to 120, line 23. 


THE COURT: All right. Let counsel get that out 


and look at it. 
(Pause.) 
THE COURT: Skip the. colloquy which appears on 
page 117. I think we can proceed. I see some there. 
MR. SANTORA: All right. 
Beginning at page 115: 
we Apart from that date which we may get to at a 


later time was there any indication given to you by 


10 


11 
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Mr. Bloomingdale or anybody else in 1967 that the takeover 


would occur at some point in 1967? 


"A I don't recall the date of takeover being stated. 


*0 Do you recall asking at that time, which I assume 


to be prior to October 1967, for a date? 
"A I believe I asked the time. 


"MR. FREDERICKS: I see indications here of 


meetings with Mr. Fugazy and Liftig in January of 1967, could _ 


| 
| 
| 
| 


{ 
it be that you got started in 1966 and it would be in the 1966 


diaries. 


"THE WITNESS: It is possible. I just have in the 


back of my aiken sinaite the first meetings were in January 
with Liftig. 
“MR. FREDERICKS : Yes. The first meetings with 
“Liftig: and Fugazy. 
"Q Now, again, incite aan: iin period of January 
167 through to isticinnen 0% did Mr. Fugazy, Mr. William 
Fugazy give you any dates or statements as to the timing? 
ss Nothing except what I suggested and that was 
that it was in the foreseeable future. 
"9 Anything more definite than that? 
"A No. 
*Q Did you ever sin Mr. Fugazy during that period 


what foreseeable future meant? ' 


1 & 
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we I asked both ‘Fugazy and Bloomingdale and got nothin 


Q Did you get the. impression that they were with- 


holding that information from you for any reason? 

"A No, I got the impression that these 
things legally take a long time, especially with large corpor 
ations. 

“9 And did you get the impression that they didn't 
know or weren't able to tell you? I 

"A .No. I got the impression Some were in the middle | 
of the negotiations. My experience was that these things | 
take a lot of etn, By that I mean six months. 

"Q After the conversation that vom just referred to 
with Mr. Bloomingdale, I notice you say that at various times 
after October 10, 1967, certain people from Diners’ or 
you say defendant Diners', represented to plaintiffs that 
Diners' would be aowai sed by Continental. ‘Do you recall 
the next occasion when someone said something like that to 
you?" i 

Slipping the colloquy, your Honor. At line 24: 
“9 Whether before October '67 or after October '67, 


when was the next conversation you had with someone from 


Diners' following the one you just spoke about with 


Mr. Bloominodale, if you recall? ‘ 


10 
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"A I had several conversations, pretty continuously 
with Bloomingdale and daily with Fugazy. One had come to 
my mind, that I can't give you shen date is that Fugazy 
gave a party in the country at his place in dacbiack.: 


New York and Bloomingdale and Liftig and I drove up in the 


‘car where we discussed the entire matter again but those two 


things stand out in my mind. 


“0 In that conversation what did Mr. Bloomingdale say 


to you, if you recall? 

“A . Pretty much the same. There was never much | 
of a change. It was from his point of view something that 
was going to be done. 

“9 Was this before or after your earlier conversation? 

“A Within two or three weeks. 

#9 And you were going up to Mr. Fugazy's home? 

"A Right. : 

"Q And did Mr. Bloomingdale become ois specific at 
this time as to the date ‘dimes the takeover was going to take 
place? : 

“A No. 

“Q Did he say anything else about the price? 

“A No. 

“Q During that conversation did you ask him to become 


more specific about the date? 


A1313 
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"A No. There was simply further discussion of the 

same. 

"o Again, was it your feeling from this that this woul 
take place in 1967? 

"A My feeling, as I recall it, was that it would take 
place within six months. 

"Q Did Mr. Bloomingdale ver mention to you the period 
of six months? 


"A No. 


"9 id Mr. Fugazy ever mention it to you? 


about Mr. Liftig? 


No. 


"A This is: from my own experience with handling of mer 
gers and consolidations and dealing with large corpora- 
tions. 

"Q Is there anything magic <kFout the six months. ee 
period? | 

"A No. 


"Q It can be more and it can be less? 


| 

| 

| 

} 

This is something that you -- | 
| 

| 


“A Right. 
8 It can be never? 


"A It was represented that it was going to be. 
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"6 I am saying, if you hear about a prospective 


_ merger or takeover of sort that hasn't been approved or 


finalized yet, it is possible that it may not take place, 
correct? : 

"A Correct. However -~ 

"MR. FREDERICKS: Let him finish. 

"Q Continue. 

"A However, in my experience, if both corporations 
continue to increase their investment and continue to 
add substantial sums of capital Shniieaeieas and on a personal 
basis it would be indicative th. they weren't doing this 
except for that some sort of a takeover. 


"OQ And this is something that you would infer from 


seeing that behavior? 


a ee ec eo ne 


"A Yes." 
Q Now, Mr. Marx, did you testify under oath to those 
answers in response to those questions, sir? 
eS 3 
Q Now, in 196°, Mr. Marx, you mentioned that there 
came a time when you were ventas about amending your emp loy-~ | 
ment agreement. Do you recall that, sir? 


A Yes. 


Q Do you know when you signed the amendments to the 


employment agreement? ’ 


mo xe eS 
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Q Now along about the end. of ‘68, Mr. Marx, 
did you try to sell your shares in Diners'? 

A I could not sell them. 

Q Did you try to sell them? 

A No; I did not. 

Q Did you ask Continental to buy them from you? 

A Not in ‘68. 

Q Do you know when you asked Continental to buy | 
your shares from you? 

A In *69. 

Q Do you know what part of '69? 

A To the best. of my recollection I believe the 
first six months of *69. 

Q bid you offer to sell them at any particular 
price? 

A. Yes,,1,.did. 

Q What ae 

A $50 a share, 50,000 shares. 

Q What was that in relation to the current or 


then market price? Why were you offering to sell your 
shares to Continental below the market price? 


A Because the shares were restricted shares. I 


could not get any pric for them and I was extremely 


anxious to pay off my debts, so I had lunch with Haro? 


Sn, : ; { 
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Johnson and suggested this procedure. 


Q ° ‘Who suggested it? 


A I suggested it. 
Q : What did Mr. Johnson say? 
A Mr. Johnson said he would discuss it with 


Mr. wlerd and come back to me. He also said that they had 


had an cffer from an oil company at $65 a share. So I 


then said, "If that is the case and you buy my shares at 


$50, if you take over you will have to pay more than 50, 
or if you don't, you sell it to the oil company at e465 
and you get profit either way." 

Q What I'm trying to ask you, at the time you 
were speaking to Mr. Johnson did you ever believe that 
this takeover was enicmcwee 

MR. FREDERICKS: I object wo the form of the 

question. . 
THE COURT: Sustained. 
Q At the time you offered to sell the shares 


to Continental did you ask Mr. Johnson what the status of 


the proposed takeover was? 


A. He said it was still being considered by Mr. 


Herd. That was the reason I made the statement about 
. what their position would be at $50. 


Q Now, you say Mr. Johnson never got ‘back to you. 


Marx-cross 870 
Further, I move to utrike the last question and 
answer, 
TNE£ COURT: I will sustain an objection to the 
last question and strike it. Now you can ask him if he 
was asked those questions and made .those answers. 

Q Mr. Marx, with respect to the last deposition 
testimony that I read that you heard, will you please tell 
us af you testified under oath ‘to those answers in response 
to those questions? 

A I did, 

MR. SANTORA: The last question was striken? 
THE COURT: Yes, I think you should ask it 
again at this time for continuity. 

Q With respect to the xegistration of stock which 
we know was salen teil in April 1969, Mr. Marx, can you 
tell us what it is you claim Diners' did do or did not do 
with respect to the pid et antes of your stock that you 
are complaining of, sir? 

A In the first place,, the contract which was 
Signed in October of 1967 calls for the registration of 


our shares as soon as the Miarch 3lst Diners’ Cluk final 


figures were done for the year 1969, we were allowed to 


register our shares or request that the company register 


our shares. 


o 2&8 


A1318 
mmjp -Marx-cross 871 


Up to this point we were with unregistered 


shares, we could not sell the stock. So on the advice of 
counsel on the 16th of April 1969, I wrote a letter request-| , 


7 


ing Diners' Club to comply with this article of the contract 


| 
THE COURT: That is Exhibit 27 or 28? | 
MR. SANTORA: Both copies of the same letter. | 
THE COURT: What do you have in front of you, | 
Ma | | 
THE WITNESS: I have 214s Bake | | : | 
THE COURT: So you sent Haat letter off? | 
THE WITNESS: I sent the letter dated April | 
16th. This letter was signed by myself and Louis and | 
William Fugazy, and it requested prompt action, so that | 
we could sell our shares and finally get some money. | 
THE COURT: I think you have answered the ques-— | 
tion. > | 
te. vomeEetety die hee. wok, She quastian 4s, 
"What are you claiming that Diners' Club didn't do in 
response to that letter," and that question has not been 


answered. 


THE COURT: I am going to let you answer it. 
You go right ahead. 


| 
: | 
THE WITNESS: This is 2 long answer. | 
A (Continuing). Pr2vious to my writing this | 
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2 “letter in March of that year I was approached by Mr. Bloom- 
ingdale and asked if I was going to write this letter to 
request that they register our shares, and I stated yes, Z Nl 
I was. ‘ 

And he said, “Is this necessary?" I stated 
that I was perfectly amenable to any method of getting me 
some-money to pay these debts, and since no suggestions 
came forthcoming I wrote the letter on the 16th. 


We then had some other meetings with Mr. 


Bloomingdale, with Mr. Flug, with counsel for the Diners' 


Club, Mr. Jules--what is his name--Weber, of Hayes, Sklar, 


who suggested different methods of doing this. 


. 
fant — font 
w Lae) bs 

nn en a a ne —- 


14 On the 6th day of June the figures for Diners' | 
15 | Cluk became available, and those are the March 3lst audited | 
16 | figures, March 31, 1969. | 
7 If there had been a desire to move on this 
18 | Secbcoteaatnia: ceueumane. all the work that you have seen 
19 that has been shown as an exhibit-- | 
20 rth MR. SANTORA: I object to this. | 
21 THE COUT: Yes, I think you are getting a | 
22 bit afield. Tell us what Diners' failed to do. Now you | 
’ ! 
| 


have reached a point, June 6, 1969. Diners!’ accountants 


finished their figures for the year ended March 31, 1969? 


t 


Is that right? : | 
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THE WITNESS: Yes. 

THE COURT: So the figures are not out, accord- 

‘ 

ing to your testimony? 

| THE WITNESS: But the process, the S-1l, a 
registration statement in which you have to answer a great 
many questions, none of that had been prepared, and if } 
people wished to get these things done rapidly, that 
‘ghenta have been all prepared and the figures added to it. 
and the registration statement filed within a week or ten 
days. | 

‘This registration statement was not filed unti? 
August 28th. Meanwhile, the stock was declining. NHence, 
during this period, between June 6th and August 28th, I 
was approached by Mr. ore oe by Mr. Weber, by Mr. 
Hays and by Mr. Flug to see if they could not find an 
alternative. It was a method of dragging their heels so 
they would not have ss file this registration statement. 

MR. SANTORA: I move to strike. 

THE COURT: Strike that it was a method of 
dreesine their heels and all that follows. It's the 
witness' own conclusion. 

Did any of them say that that is what they were 
doing? 


THE WITNESS: No, they didn't. 
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2 2 THE COURT: Let's get on with it now. What, ; 
3 if anything, did Diners' Club do beyond that? | 
4 MR. FREDERICKS: Your Honor, that is not the ” 
5” guestion. The question is a broad one, what do sin leat 
6 Diners' Club did or did not do, and his statement that 
7 | they dragged their heels is responsive to that question. i 
8 THE COURT: Well, I disagree with you and it | 
9 | is going to remain out. The jury will disregard the ; 
| 
10 | comments of counsel. Let‘s continue. | : 
11 | What did Diners' Club do or not do? | j 
12 | THE WITNESS: They then filed this registration : 
13 | statement six to eight weeks late and let the registration oF 
14 statement run ‘until they received in due course from the | 
18 | Securities and Exchange Commission a deficiency statement, | 
16 | which is normal.. | 
V7 | THE COURT: That is noreal, isa’t it? | 
18 THE eee: That is normal. | 
19 THE COURT: How long does the SEC normally | 
20 take to get out a he tetunen letter or how long were they , 
21 normally taking back in the summer of '69, if you know? 
| 22 A day? Three days? Pive days? Ten days? Or more? 
; 23 | THE WITNESS: Two to three weeks. | 
| 24 | THE COURT: That was your experience? | 
25 THE WITNESS: Yes, sir. So at the ‘end of | 
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three to four weeks or whatever the period was--I do: not 

have it in front of me--they received a deficiency letter. 
THE COURT: In this case instead of two to 


-- 


three weeks it took the SEC longer to respond. 


THE WITNESS: I don't have the date in front of 


me, sir. On the receipt of the deficiency letter, Mr. 
Weber, who is counsel for the company, and Mr. Flug, who 
oni the financial man at that edie called me and came to > 
see me at 40 Wall Street and said, "We have received 
deficiencies from the SEC and if we are to correct these 
deficiencies it will have a very deleterious effect on our 
earnings. Will you allow us to withdraw the financial 
statement?" My answer was no. 

Directly thereafter I received a telephone 
call from the Newark president of Diners' Club, Mr. Faunce, 
He asked me if I would get together with him and discuss 
this matter. I had tonics with him. Again Mr. Faunce said, 
“What will you accept to let us either postpone or withdraw 
the registration statement?" 

I said, "I must have some sort of relief on 
this loan at the bank." And so I made them ee 
proposition to the effect that we would postpone until 
‘the following March a new registration statement and they 


would pay three-quarters of the interest on the’ loan and 


mmjp Marx~-cross 875A 


retain the balances that were necessary, 20 per cent balance 


You borrow a million dollars, you have to keep $200,000 


in the bank. 
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THE COURT: That is what is called a compensating 
iis, ae it not? 

THE WITNESS: Correct. ’ 

A So that ine proposition was considered and turned 

down by Diners' Club. When we made another proposition, of | 
a different type, and that was not acceptable to Diners! Club). 


All this time, the stock was going down, and the 


registration statement was not effective, and until it be- 


comes effective, that is, approved by the SEC, which says 
it is not approved or disapproved, but it becomes effective, 
we can't sell our stock. It doesn't become a free nents 
So that this is exactly what in my opinion the 
Diners' Club did as far as not making an effective NEN, 
tion statement - our stock became free, and I was told by : 
my attorneys that this is a breach of contract. 
. MR. SANTORA: I move to strike that. 
THE COURT: Yes. Strike the tank part of it, 
“and I was told by my nitwrcies that this is a breach of 
contract.” The jury will disregard it. 
Q Mr. Marx, did you do any ehiog to delay the filing 
or the effectiveness of this registration statement? 


A I did not. 


Q Was there anything you did or failed to do to 


a 


¥ 


cause the delay? 


7 
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A No; I did not. 
Q “Blease look at Exhibit 27, in front of you, and 

reading from the last paragraph, sir, over your signature, 


it says, "In connection with such registration, the under- 


signed are prepared and hereby offer to advance to you an 


| 
amount sufticient tw reimburse you for one half of all regis- | 
tration fees and expenses, as provided in said Paragraph | 
l10a-b and to furnish the indeminity agreement referred to | 
therein.” 


Now, Mr. Marx, did you ever tender the advance 


payment of one half of the registration expenses to Diners' 


~ 


MR. SANTORA: May I have this marked for identific+ 


ation, please. 


| 

Coub? | 
A I did not, because they said -- | 

Q Excuse me, sir. You said, “I did not"? | 

A That's: right. | 

i 

Q Did they ever request .that you send that money | 

to them? ; 
A They sent me a statement of what these amounts | 
were, but they never sent me any specific figures. | 
| 


(Defendants' Exhibit P marked for identification.) | 


THE COURT: This is a letter that has been marked | 


Defendants’ Exhibit P. 


S ££ &@ SB 
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MR. FREDERICKS: May I see it? 
" tals 
_MR. FREDERICKS: No objection, your Honor. 
MR. SANTORA: I offer this in evidence, picts 
Honor. 
THE COURT: Received. 
(Defendants' Exhibit P for identification was 
receivéd in evidence.) 
Q Mr. Marx, I oa you Defendants' Exhibit P in 
evidence and ask you if you recall sending a copy of .that 


letter to Mr. Weber. 


A i aid. 
Q Is that your signature, Mr. Marx? 
A It is. 


MR. SANTORA: I would like to read this aloud, 
your Honor. 

THE COURT: It's in evidence. You may. 

(Mr. Santora read to the jury from Defendants' 

Exhibit P.) 

Q Now, Mr. —s at any time, did Diners' tell you 
during this period of August 1969 that you were holding up 
the registration statement by not sending in the money that 
o_o agreed to send tn your letter of April 16, 1969? 


? 


A - They did not. 


eS TS LS LL LO ene cere 


A1327 \ 
1 MP 4 Marx - cross 879 
2 Q No one ever said that to you, either in letter 
3 or in oral conversation, sir? 
4 A Not to my recollection. 
5 Q Did you ever pay the money? 
6 A I never got an effective registration statement. | - 
7 THE COURT: Did you ever pay any money -- 
8 THE WITNESS: No; I did not. 
9 THE COURT: -- for the filing of the registration | 
10 statement? | | 
1 THE WITNESS: No; I did not. | 
12 Q Mr. Marx -- | 
13 THE COURT: Could I see the agreement itself, | 
14 counsel? | 
15 MR. SANTORA: Yes, your Honor. | 
16 THE COURT: You may proceed, sir. | 
Y Q Mr. Marx, do you know when it was that you com- | 
18 menced this lawsuit? | 
19 A I beg your pardon? | 
20 Q - Do you know when it was that you started this Law| 
21 suit? | 
<2 A | No; I don't know the smnet date. 
23 Q If I suggest to you June of 1970 -- 
2A MR. SANTORA: Or maybe I can get a stipulation 
25 from counsel as to June of 1970. 
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to the jury at such time as you sum up. You are not going 
to read them twice. 
Anything else? 


- 


MR. FREDERICKS: Your Honor, I would respectfully 


suggest that, notwithstanding the fact that they are in evi- 


dence, I think I have a right, before I conclude my case and 
not in summation, to have certain items presented to the 
Lapeie, I have ‘ couple of paragraphs. 
THE COURT: All right. Start reading right now. 
(Mr. Fredericks read to the jury from Plaintiffs’ 


Exhibit 45.) 


MR. FREDERICKS: -- which is an attachment to the 
listing filed by Diners’ Club. 

I pies nothing awe T want to read to the jury et 
this time. Thank you, your Honor. 

THE COURT: Mr. Santora, is “— anything else you 
wish to read to the jee 

MR. SANTORA: No, your Honor. 

MR. FREDERICKS: Your Honor, at this time I would 
like to offer the document that I advised the Court I would 
sath the Court cae advised the Court at the beginning of the 
proceedings that I would ann to have the Court take judicial 


notice of this. 


THE COURT: ‘You offer a document that'you ask the 
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2 Court to take judicial notice of? 
3 ir. FREDERICKS: At the beginning of the proceed-_ 
4 ings, we advised the Court that we would ask you to take 
5 judicial notice of this volume of regulations of the Securities 
6 i Exchange Commission regarding the filing of statements 
. 3 which covered the period of this transaction. 
8 MR. SANTORA: I object to that. 


id=) 


MR. FREDERICKS: It is the Government fiscal year, 


10 | 

11 THE COURT: It would be from July 1, 1969 to.June 
2 | =30, 1970. I don't see the relevance. 

13 | 


| 

which overlaps the calendar vear. 

MR. FREDERICKS: This registration statement was | 

filed in Waeiete. your Honor. | 

THE COURT: Of what year? | 

MR. FREDERICKS: We claim the financials were did 

in June of 1969. There is also : statement on the chart as | 

to the time period of the- prior years. | 
1 THE COURT: Any comments, counsel? | 
MR. SANTORA: ‘I object to it. I don't see what any | 

t 


21 averaging in there has to do with any specific registration 


| 
20 
H 
22 Statement. I think it stands or falls on its own merits. 


THE COURT: I will take judicial notice of this, 
and you can give me an appropriate request to charge. 


% 


Anything else? 


cs es 
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MR. FREDERICKS: No, your Honor. Plaintiffs have 


nothing.further. Plaintiffs rest. 


THE COURT: Ladies and gentlemen, you are excused. | + 


- 


Please do not discuss this case among yourselves or with any 


other person. Keep an open mind on all facets of the case 
until it has been concluded and given to you following my 
charge. 
| The jury is directed to return tomorrow morning 

at ten o'clock. I have a matter on wh dbeeeeky, which 
will tal:e about twenty minutes. I don't want to keep you 
sitting in the jury room unnecessarily. 

You are directed to return, ready to go, tomorrow 
morning at ten o'clock. 

Thank you very much... 

(The jury left the courtroom.) 

THE COURT: I will hear motions now. 

MR. SANTORA: . Your Honor, I don't think a prima 


facie case has been made out on any of the three aspects of 


- the single cause of action, either on a 10b-5 requirement, 


certainly not with respect to the best efforts claim on the 
registration statement; I dont think even factual allega- 
tions have been spelled ‘sib hikiaty under any circumstances 
wuld piaeinihine such a claim to be submitted to the jury. 


In connection with, for example, the '68 claim, 


ne ne ee 
ee ee ee = RR Re 
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the 1967 fraudulent transaction, I think i. we take all of 
the testimony that is given by the plaintiffs, we see that 
there is no claim made out for the 10b-5, because everything | 


-- 


that they were told was true. 


ie 4 


pm 
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They were told by Mr. Bloomingdale and La 
Mr. neenues keeps getting in there, but I think none’ 
and ches witnesses trnd to forget that Mr. Fugazy was not 
an employee of Diners' Club at that time. So first 
let's limit ourselves to Mr. Sleomingdale. I think 
we have Mr. Fugazy and Mr. Marx saying that Mr. Rioenenodale 
told them that hiners! had been receiving finances from 
Continental, that Continental had a position in Diners' 


Club, that it was expected that that position might be 


a gmented, increased, and that eventually in the end or 


ultimately, whatever word they happen to be using at the 
time, there would be a takeover of Diners’ by continental. 


I think on that aspect, whether or not these plaintiffs 


got a misrepresentation to induce them to do anything in 


'67,. they had not’ gotten eneieh to spell out a case, 
and I don‘ hink we should be required to have to deal 
with that on the detenwe's i think it near be dismissed 
and stricken from the case. | ‘There is nothing in that ‘67 
period they “—_ that didn't turn out to be true. 

THE COURT: Their point is it didn't turn out to 
be’ true at the time it was supposed to happen. In other 
words, they have indicated, and I have some question about 


their position here, that it is not a question that the 


takeover did not take place, but that it took place later 


| 
| 
| 
| 
| 


| 


| 
All I am saying is the testimony that has been given by | 
{ 


than was allegedly represented to them, at a time when 


the stock of Diners' had. gone down from a $65 value to, 


mmbr 2 41333 es | 
| | 

| 

| 


I believe they said, a $15 value. The question is really 


a 


whether this is a misrepresentation within the purview 
of 10-b-5. | 
Do you have anything else to say? I will hear | 
after youhave finished from Mr. Fredericks. | 
MR. SANTORA: On the '67 transaction, your | 
Honor, they have had cremewias them to this court as two | 
separate transactions. That is the way the plaintiffs . | 
have presented them to this court. In respect of the 
1967 transaction, they say they were fraudulently induced 


to } art with their assets because of a misrepresentation. 


481 tee of these: plaintiffs does not. support that, and two 

of them say they know nothing. Marx and Fugazy say they 

were not given any specified time before ee "67 closing, 

and I think that out of their own mouths they have pre- 

cluded themselves from Claiming that a misrepresentation 

was made to them, because the only thing we have heard 

here from Mr. Marx and Mr. Fugazy, they were told ultimately 
there would be a Continental takeover, which was | 


| 


true. 


And if they sold the Fugazy Travel Agency in 
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'67 in the transfer or in consideration of a representation 


that dicen eee be a Continental takeover, then there is 
no misrepresentation, because that is, in. fact, what hap- 
pened. 
THE COURT: I don't know that they can sustain 

that portion of their case, but they tehn say in 
'68 they were induced to part with certain benefits which 
they had on care representation that the takeover would 
take place within approximately two months of, I think it 
was, September, 1968. 

. Now, on that I would like to hear you. 


MR. SANTORA: Well, I would say that the 


representations that have been received or have been 


testified to by these witnesses are not representations 


that can rise to the level of a 10-b-5 fraud. 

For example, there is a question of materiality 
and reliance; there is a question whether ome not it was 
reasonable in any.way for thease people to rely on the 
Sante, if those were the facts. 

And we — bear in mind that these people were 


not ordinary people. One was an investmer* oankers, 


and the other was an insider, the president of the corpor- 


ation. Ratios were prepared by his own subor- 


dinates. I don't think they have made out a case. 


t 


| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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I don't want to get into areas of credibility. 
I think I —_ distinguished between '67 and ‘68. At least 
as to '67 it certainly emphasizes the lack of such a claim. 
But with '68 I think we are dealing with something else, 
the statement that they were misled without any supporting 
proof in the face of the facts that took place a year 
later. They had been told this for a year and it has not 
happened, and they never inguired, never checked. 
The question is whether there was any reliance 
on a purported relation with Mr. Bloomingdale, who is 
not even in a position to speak for Continental. 


I believe they lack the showing of a material statement 


of misrepresentation that they relied on to their own 


detriment. I don't think they have made out a case on> 


that. It is somewhat less clear than the '67 position. 
I won't dispute that. 

THE COURT: Well, relative to eas ene a i for 
example, this afternoon Mr. — testified that in 
September of ‘68 tes had spoken with Harold Johnson, of 
Continental, who indicated in connection with that take- 
over they were working on ratios and proxies, and Mr. 
Marx, if I recall, indicated “oe it was held out to him 


that the takeover would take place in the near future, 


which, I think, he characterized as 30 to 60 days. That 
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is my recollection of the testimony. I don't have the 
transcript of the testimony in front of me. I have my 


notes. 


- 


MR. SANTORA: He said he got it from Bloomingdale 
and Fugazy. 

THE COURT: First he was told by Bloomingdale 
that there wouldte a Continental takeover in 30 to 60 days, 
in September ‘68, at a price of approximately $65 a share. 
He said Mr. Fugazy in essence said the same thing. 

Both said they ee preparing ratios. We have seen the 
ratios. Then he went on to testify, if my memory is cor- 
rect, that in September of '68 he spoke with Harold 


Johnson of Continental, who said that they were working on 


the ratios and the proxies in connection with the exchange 


which was to be very shortly thereafter. That is my recol- . 


lection. 


MR. SANTORA: I thought you said Johnson said 


30 to 69 days. 
" THE COURT: I don't recall it. It could have been 
said. I don't have it in my notes. 

Is there anything else you want to add? 


MR. SANTORA: With respect to both claims, the 


.67 and '68 claims, I think there is the application of 


the legal doctrine of para de liquator in this situation 


o 
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| 
| 
agreement in the matter of 38,000 shares of stock with a | 
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and it seems to me that as a matter of law although this 
may be a iiisieaaice of defense, it is applicable, I think when 
the testimony has established, as I believe it has, that the ° 
entire case is premised on the receipt of inside information, 
of inside trading, and so forth, I think ali that is clearly 
prohibited. 


THE COURT: They didn't trade. They were 


in a position of being locked in and they could not trade. 


If they had been free to trade I think they would have 


eee een NE Ee RTE ROS RSA 


traded and taken the chance of being found out for possession 
of insider informatior. But I don't see they traded. What 
you are saying is they should not benefit. 


MR. SANTORA: If they amended their employment 


market price of $50 knowing what the future is going to 
hold, you are talking about a case premised on the fact 
that they received information that peer ne was going 
to happen, and they decided to take the stock on information 
that was completely insider. 

THE COURT: It was not completely insider. You 
brought out on your cross this afternoon that rumors were 


rife in the marketplace, and I don't think you can hold to 


that position. 


MR.SANTORA: Only with respect to timing. 


i 


18. 


19 
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That is the quition they raise. We say rumors were going 
socials for two or three years, and since they place so much 


importance on the representation, there is the matter of 


’ - saad 


timing. 


Everyone knew for three .or four years there was 


this involvement, but no one knew when the transaction was 


going to take place, and that is what the insider position 


is all about. That is what they relied on. Through 
their own information they would not have taken the 
Diners’ stock, but for this information. That is their 
whole case. 

As to the registration statement claim, I don't 
think they should be allowed to maintain that any more. 
Y think it is a cudtendine irrelevant thing. It is going 
to put us in the position of offering evidence from our 
side of the fence. It is totally silly. From their 
own mouths there is eae eee of them who has anything to 
say, and it. is a claim hanging in air without one piece 
bb edawdetian ueeess 

I think that claim should be stricken at this 
point. 

THE COURT: I think they are in trouble on that 


‘one, frankly, for reasons even beyond what you have 
% 


adverted to. 


Pa 
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Is there anything else? 

-f will hear you, Mr. Fredericks. 

MR.FREDERICKS: I wonder if you would permit 
Mr. Tllan to argue. 7 

THE COURT: He may. 

MR. TOLAN: May it please the Court, as to 
the 10-b-5 requirement -- 

THE COURT: What does 10-b-5 require as far as 
representations? 

MR. TOLAN: That a material ehentekion be 
made of a material fact when the person making the repre- 
sentation knows that it is false or has reasonable grounds 
to believe that he cannot make the statement because he 


does not know if it is true or not. And if the person 


he is making it to relies upon that representation and 


parts with something in turn for stock, it is a misrepre- 
sentation that has — made in connection with the purchase 
or sale of a security. 

One, they got Diners' stock in October“of 1967. 
Therefore, you have the sale of a security. Two, did 
they relym it? Each of these witnesses, particularly 
Mr. Witdaen Hocary and Mr. Marx, specifically stated, 
not only on direct, but on cross examination -- and a 


specific question was not allowed to be asked by us, 
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but by our adversary -~- that they, in fact, relied on those. 
statements and would not have made these agreements if 
the statements had not been made to them. 


Pd 


THE COURT: Yes, they testified as to reliance, 


and I am not about to take that away from the jury. 


MR. TOLAN: Lastly, has a misrepresentation been 
made? 

THE COURT: That is the real question, I think, 
has a material misrepresentation been made? 

Now, Se de not of a past or present fact; it 
is of a future event which, in fact, did take place, on 
Later in point of time. Would you address yourself to that, 
because I think that is really what we are talking about. 

| MR. TOLAN: I will address myself to it in 

both aspects: Has it been a misrepresentation and has it 
been material? 

"Material" — been sutined be the courts of the 
Southern District, as wellas the Second Circuit, as 
— gone, cael or eT influence an investor in making 
his decision whether or not to give up his property in 
exchange for securities that he receives. I think in 
this case it clearly meets the test. 


“i, Secondly, has there been a misrepresentation. 
- 


When Mr. Bloomingdale states and Mr. Liftig, who has been 


ne ee | eee ae eRe See 
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shown here to be an agent of Bloomingdale and Diners'. 

THE COURT: I am not sure. When you pay a man? 
I see him as an negotiator and he receives a commission 
of a finders fee out of their 62,000 whicewe:; so that they 
wound up with 57,000. 

MR. TOLAN: You er testimony from 
Mr. Marx that this was structured that way by Diners' 
and that the $57,000 came to them, and the 5,000 was 
structured by Shire Club for tax purposes. 

THE COURT: I am not going to dwell on that, 
because I don't think the Liftig status is particularly 
germane to the final question, because shortly thereafter 
you have Bloomingdale coming on the scene. 

MR. TOLAN : That is correct. So you have in the 
period from June, 1967 these meetings in New York City, 
in offices, car rides coming from Jersey to New York, 
going from New York to Harrison, wowtéaes, Bad you have 
Bloomingdale, who is Mr. Hines? Club. He is the chairman 
of the board and chief executive officer. You have 
Mr. Diners’ Club at that time telling them, "Come on, 
fellows, we need your franchises, we need your Bill 
Fugazy. And don't worry, you are gcving to get your 


money because there is going to be a takeover by 


Continental of Diners' Club and it is going to be in the 
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foreseeable future, it is going to be immiment, and you 
are going to get your money, cash, don't worry. Bill 
eee you are payee be made a millionaire." P 
Your ‘Honor, that I submit is not full, fair, 
aéequate disclosure required by the securities laws, | 
requires by the courts, the Second Circuit, or any other | 
court that I am aware of.in terms of sccurities laws. 
THE COURT: Do you have a case on which you 


can rely where a Similar fact existed,the representation 


of a future event being made and the eaneeunibakhen fulfilled 
except it was not fulfilled in point of time? Often we 

have cases where a representation is made and the thing 

does not happen. Here is happened but it pemanuiad later in 
point of time. Do you een a case which would support 
your argument in the contexts of the facts as presented 

here? You are alleging a 10(b)5 violation. 


MR. TOLAN: I have cases that say a misrepresenta- 


ne LT A 


tion is a misrepresentation when one says something is going 


to happen in the immediate future, imminently,and it does | 
not happen, because as I understand the thrust of my 
colleagues' argument, you have Mr. Diners' Club, Mr. 
Bloomingdale, in '67 _—e no basis in fact for making 

any such phacemniet, 


THE COURT: If your clients stand here'and say 


AS ONO EE REECE CAE A A EERE A I APE RET CE IER TE YO I A REN NL ENN NPN RE ERO ENO RR AE 


he was asked if Mr. Bloomingdale’ said within two months 


Or something like that, the answer was no. 


' 


MR. TOLAN: Mr. Marx testified in his deposition 


wet 


I saw one of the transcripts of his examination where when 
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2 they relied on it like it was the gospel,. that leaves me 

eolievtebinereduteus, However, I am troubled by how 

4 much I can take from the province of the jury. My problem i | 
5 ee whether ove is enough of a case on reliance to require | 
¢ me to put the question to the jury. 7 
? Is there anything else? | 
. MR. TOLAN : I shiricla Kackiue is with cueueny to 
, October '67. I am addressing myself to '67, when you 
10 have Mr. Bloomingdale, the chief executive officer and the _ | 
li | president having tiene meetings, going to Jersey, flying 
8 to Paris wiih Mr. Fugazy, and then bringing him down to 7 
13 Mr. Herd, and Mr. Herd says there is going to be a marriage 
is prior to October 30, 1967. 
15 Your Honor, that is a misrepresentation of fact 
” that this was going to occurin the reasonable foreseeable 
i | future and imminently. | | 
18 | Now, af it did not occur for ee pane a half years | | 
19 later, that is not within jee reasonable, foreseeable future 
0 oer kueeienndty, 
al THE COURT: Out of your own clients' mouths : 
P 
3 
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that he did not give a specific schedule. He said it 
was going to take place in the foreseeable future, it is 
imminent. 

THE COURT: That together with Mr. Marx' 40. 
years of experience as an investment banker leaves me at 
least incredulous. The question is whether my incredulity 
on the subject will rise to being incredulous as a matter 
af yew 

MR. TOLAN: It might be incredulous to you, 
which I hope it is not, but I would ature to your Honor 
that even sophisticated businessmen, as this district 
has held here, are entitled to a fair presentation of the 
facts when they are doing a deal in connection with 
securities. | 

Secondly, there is no question in my mind, 
your Honor, that the question which you raise, with respect 
to '67 has been met. mee must go is ee jury with respect 
is daproiiaes 1968. 

THE COURT: I am more inclined in your favor on 
that one. 

MR. TOLAN: And, lastly, with respect to the 
prompt filing of a registration statement , your Honor, there 
is evidence here thet shows in April 1968, they requested 


a registration statement. The financial statements made 
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by the Touche-Ross accountants were ready on June eth. 
Indeed, — had sent out those financial statements and 
the annual report and proxy statements to their owa share- 
holders on June 19, 1969. What did they do? They 
waited until August 28, 1969 before they filed the registration 
statement. 

The documentary evidence shows, your Honor, that 
Mr. Herd ae Mr. Johnson are saying, "Don't worry? don't 
do anything about it;Marx is just trying to get us to buy 
his 50,000 wrcerinin,'* | 

Your Honor, that is demonstrably, and the jury 
can believe, they did not promptly file the registration 
statement. In the words of Mr. Marx, although it was 
_ sricken, but I think it is prophetic, the jury can find 
they dragged their heels. And, secondly, your Honor, not 


only did they not file it, it never became effective, and 


they had to use their best efforts to make it effective. 


THE COURT: I saw the SEC letter of comment and 
7 dia see Mr. Marx'.° response to the payment of the 
registration fee. 

Is there anything else? 

MR. TOLAN: With regard to the Court's quostion, 
one of the obligations of a registrant isto file an 


S-l1 in compliance with the securities laws of the 


© £ 28 
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United States of America. 
When you get a deficiency letter, it is not a 


letter of comment, it is a deficiency letter. . Now, 


there are three deficiency letters, and there are some that 


are pro forma, but none that I am aware of where you have one 


with respect to the normal stuff and then another coming 
at another period of time with regard to the accounting. 

So I think it is clear, your Honor, that a case 
has been made out to go to the jury for failure to use 
their best astenie and promptly file it and to use their 
best efforts and make it effective, because, your Honor, 
it never became effective. It never became effective, 
your Honor. 

And I submit, your Honor, there is sufficient 
evidenwe tence if believed by the jury; which they are 
entitled to do, and the documentary evidence supports it, 
to sustain a prima heels’ ease nna #bee oe eee defendants 
on each and every one of — causes of action. 

THE COURT: The Court reserves decision and 
counsel are requestzd to be present here at 9:45 a.m. 

I have a‘sentencing at 9:30 a.m. I have told the jury 
to be here at 10 o'clock. 
Good night, gentlemen. 


(Adjourned to May 15, 1975, at 9:45 acm.) 
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Marx & Co., Inc., et al. 


° 


v. : 72 Civ. 4324 


The Diners' Club, etc. a 8 


New York, New York 


May 15, 1975 > 
10:90 a.m.- 


(Trial continued.) 


(In open court, jury not present.) 


THE COURT: Gentlemen, the Court has considered 


the defendants' motion to dismiss and disposes of the motion 


as follows: . aay ¢ 
. { «= 


'. In connection with the 1967 acquisition, 


plaintiffs allege. that defendants knowingly misrepresented 


that the defendant Diners' Club would be acquired by 
Continental. I have neardined the record and have concluded 
that: inasmuch ie the takeover did in fact occur, albeit in 
early 1970 and inasmuch as there were certain intervening 
events which occurred in the fall of 1968, which have led the 
Court to conclude that there was no reliance on the part 


of the plaintiffs regarding the timing of the Diners" Club 


takeover by Continental, at least insofar as the 1967 


acquisition was concerned, no evidence that the plaintiffs 
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2 considered themselves to have been defrauded when that 

3 action did not take place within a few months of 1967, in 

4 view of their entering into the new agreement in 1968, ° 


= 


at which time the stock, for example, was up, and it was 


hopeful that it would be higher, the Court concludes that re- 
lative to the first claim, which relates to the 1967 ac- 
quisition, the viniabatte have not made out a prima face 
on Accordingly, the motion to dismiss that portion of the: 
plaintiffs' case is granted. ' 
In connection with the 1968 amendment of the | 
employment agreements, the plaintiffs allege that the | 
defendants knowingly misrepresented that Diners would be : 
acquired by Continental a few months later, to wit, vt 
in October or deeeben of 1968. Reviewing all of the evidence : 
which was presented by the plaintiffs, the Court has | 
concluded that there are questions which have been presented 
on the issues wiceidines ee plaintiffs were misled, whether 
there was reliance by the plaintiffs and whether the 
alleged representations were in fact made and were knowing 
misrepresentations, which are questions which the Court 
believes should be left for the jury. . 


Accordingly, in connection with the 1968 amend- 


ment of the employment agreements and the claim which 


xg FF B B 
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flows therefrom, the defendants' motion to dismiss.is 


| 
| 
| 
| 
| 
| 
| 
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denied. 


Turning to the third of the plaintiffs' claims, the 
one which alleges a failure to promptly file a registration 
statement and a failure to use best efforts to cause the 
registration to become effective, the Court would like to 
examine either Plaintiffs' Exhibit 27 or Plaintiffs' 

Exhibit 28, which are identical -- that's the letter dated 
meek 16, 1969 and also Plaintiffs’ Exhibit 5, the purchase 
agreement. 

The Court now has the two exhibits in front ct 


it, having been handed Plaintiffs' Exhibit 28 and | 
Plaintiffs' Exhibit 5, both in evidence. | 


Incidentally, in this regard, the Court does note - 


and I think this is a postscript to the first part of the | 


Court's decision -- that rather than having considered the 


| 
| 
agreement of October 10, 196’, to ‘have been vitiated by fraud ; 
the demand for registration relies upon that agreement, 
particularly Paraqraph 10.2(b). 

As I say, that's just a postscript, because the | | 
ruling relative to the first claim has already been made. 

I would ask counsel -- this is what troubled me 


last night as I was considering this matter -- which shares 


of stock are referred to in the letter? It would seem to me 


the letter refers to the registration of the 57,000 shares 
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of stock which were given net, forgetting Mr. Liftig's 
commission, uider the October 10, 1967 agreement. I ask 
counsel that because in your trial memorandum you talked ‘ 
about 66,000 shares. 

MR. FREDERICKS: Your Honor, there is a document 
somewhere, and we will pullit out, that includes the stock 
shares as part of the same legended shares, so we are talk- 
oe about all the shares that he acquired. 

THE COURT: I would think that the stock shares | 
would represent ne ee which is ree ee of the claim : 
in your second claim. I would think that at most the | 
third claim should only relate to the 57,000 shares | 
originally given, because the second claim, it seems to me, | 
seeks damages in connection with other shares, which were 
given in connection with the 1968 amendment. 

MR. FREDERICKS: Your Honor, that's an alternative 
pleading, because if a jury were to find that there was | 
no fraud in connection with the '68 eae they could 
still find that they failed to properly register the 
shares, which include those '68 shares. That is to the 
second cause itself an alternative position. I agree 
with the Court that if the pee found that there was fraud 


in connection with the second claim and then awarded 


damages, there would be a soluticn on the failure to 


so ss 82 FE 


A1352 : 
mpbr 924 


register for those shares having been fuly compensated, but 
if they didn't, they should be included in the whole 
cause of action. ‘ 

THE COURT: Well, there may come a time -- whether 
you have reached it already or whether you will reach it 
before the case goes to the jury -- where you will have to 
elect on that. I mention that and I am limiting my comments 
to approximately 9,000 shares. 

In any event, after having reviewed the two 
exhibits to which I have made reference and having considered | 
the testimony, I have concluded that the questions, whether 
the defendants did in fact fail to promptly file a registra- 
tion statement and did in fact use their best efforts to 
cause the registration to become effective, having been 
sufficiently noose by the plaintiff to ao the Court to 
conclude that the plaintiff on this matter has made out 
a prima facie case. This is a matter which I will consider 
again at the close of all of the evidence. 

Accordingly, the defendants' motion to dismiss 
the third claim, that is, the claim bottomed on the failure 
to promptly file a registration statement is dnated. 

MR.FREDERICKS: Your Honor, may I be heard 


briefly, please. 


THE COURT: If it is re-argument, no. If it is 
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clarification, yes. 
MR. FREDERICKS: Well, it is very difficult for 

an attorney to characterize what ee I would merely 

like to take my exception on the record to your ruling on 

the following grounds: 


One, there was no testimony in this record about 


a takeover by Continental at any time. It has been argued 
by counsel. The only information we have had, the only | 
evidence the plaintifEe oldceait on the Continental was a tende: 
offer and statements that these individuals sold their 
shares under a tender offer to acquire shares of stock. i 
has been no evidence of any kind to indicate that Continental | 
fully acquired and took over Diners' Club. 

Secondly, your Honor -- 

THE COURT: I think that cuts ae your case 
even more, but I am not going to comment further. 

MR. FREDERICKS: Your Honor, there was no take- 
over. Our position is that they never took this company 
over, notwithstanding thete representations, and there 
has been no evidence to the contrary on the plaintiffs' 
case. | 

Secondly, your Honor, as a matter of clarification 


to the Court, Since the question your Honor says is that ther 


is no reliance, is your Honor taking the position that as a 


ae a a 
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matter of law the plaintiffs have introduced no evidence 
or insufficient evidence as a matter of law to put the > 
question of reliance on the jury? 

THE COURT: Yes. 

MR. FREDERICKS: Thank you, your Honor. 

THE COURT: Do youwant to add anything, Mr. Santora: . 

MR.SANTORA: No, your Honor, especially in light of 
your comment about reviewing the third leg of the motion at 
the close of defendants! evidence. 


THE COURT: Very well. Are you ready to pro- | 


MR. SANTORA: Yes, your Honor. 

THE COURT: Bring in the jury. 

(Jury enters the courtroom.) 

THE court: Good morning, ne gentlemen. 

First I want to apolotize for last night, and 
I do hope that those of you who had cars parked in garages 
a that the garage tender was still there and was able 
to release your car and those of you who went home to husband 
and wives did ne find yourself being served with any pro- 
cess. 

Ladies and dieeconde: we are stating a little 
late this morning. I think I mentioned to you that I had 
another matter on at 9:30, a different matter, a criminal 
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MR. FREDERICKS: | Also, I have to make an objection - 


on relevancy, your Honor, and I would -- I would again request 


a bench conference. 


- 


as a a 
THE COURT: No. Overruled. If you want to make 


a statement, you may make it from there. 


MR. FREDERICKS: I would prefer to make my statemen 


outside the presence of the jury. 


‘Q 


THE COURT: Very well, then counsel will proceed. 


At any time ‘in 1966, Mr. Piscatella, did you have 


occasion to speak to.Mr. Marx? 


MR. FREDERICKS: Objection, your Honor. 


-THE COURT: Yes and no. 


» 


Q 
7: 

Q 

AL 


THE WITNESS: | It was objected --_ 

Yes. I hee oedeas ee Gea to Mr. Marx. 

Was that on the telephone? pete Une: re ek 
No. tt a im person. | | 
‘Will you tell us where you met him? 

In his apartment, on — Park East, I believe. 


Do you recall when that meeting was? 


‘Oh, roughly -- this is guessing, because it is 


‘back nine years, because I would roughly say March or 


Mr. 


Q 


Marx? 


April of 1966, I believe. 


And was anyone else present besides yourself and 
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A Yes, ‘pr. ‘ peankolind was the hades of wy company 


_ from Italy, and Mr. Michael Sandoni. 


Q ' and vill you tell us what Mr. Marx said and what yo 
said to Mr. Marx? | | 
MR. FREDERICKS: Objection, coil Honor. Again 
I request a bench conference on the matter. It is wholly 
ssiaotuachibarae to this point of the proceedings. 
THE COURT: Well, I know of a document which was 


shown to Mr. Marx which bears some very familiar names. 


Under the circumstances I am going to permit the inquiry 


_ to proceed. 


“MR. FREDERICKS : Will your pene re deny 

my iat occa for a bench conference? 

THE COURT: Rheniutely. You may continue to 
make them and at an appropriate time I will hear you on 
everything, but at the moment I regard the material being . 
inquired into as similar to that which was inquired into durii 
the plaintiffs’ case, a valid defense and eautevebein 
material and eet the circumstances your application for 
a donna conference at this time is sendga. 

MR. FREDERICKS : Your Honor, may I are that 


I think that the discussions we have had this morning 


may affect that ruling and affect the entire relevancy of thif 


entire line of questioning. 


: 83 8 
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Q Can you tell us what, if anything, happend after 
that meeting, Mr. Piscatella? 

A Well, after that meeting we were given in my 


office of Pierre Busetti a memorandum prepared by the Fugazy 


Travel Bureau. I don't know who prepared the memorandum, 
but I assume their attorneys or someone prepared it. 
MR. FREDERICKS: I move to strike. 


THE COURT: Teli us what you assume. A memor- 


| 
andum was prepared? 
THE WITNESS: And I believe it was delivered to | 

| 

my office by Mr. John Summerlin. The memorandum--do you | 
want me to say what is in the memorandum? | 


THE COURT: No. 


Q Now, Mr. Piscatella, I show you a document which 
is marked Defendants' Exhibit H for identification. I ask 


you, sir, if you recall ever having seen that document be- 


fore. 
Q Will you vlease tell us what it is. 
MR. FREDERICKS: Your Honor-- 
THE COURT: It is a memorandum. We know that. 


I don't want him to read from it or characterize it. 


That was delivered to you by Mr. Summerlin? 


Kee Yes, that is 2b, 


THE WITNESS: I believe Mr. Summerlin delivered 


am 
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(In the absence of the jury.) 
(At the side bar.) 


| 
MR. SANTORA: The question is this as far as we | r 
are concerned, part of our counterclaim is going to be that | 
the franchise operation was constructed entirely from 
scratch in 1966 as a conscious effort to defraud a potential | 
purchaser. Perhaps not with Diners' in mind, perhaps with | 
somebody else in mind like these people or anybody else | 
who happened to be along the path. | 
Part ofthe proof of our counterclaim is not gaine | 
to be that this thing didn't turn out well, but that was 
never designed to be anything but, that it was designed 
by the brain of one of them -- 
THE courT: If you can present proof of admissions 


which one or another of them made even in 1966 I will 


accept that, but I will not accept the self-serving 


positive statements of this man stating ‘ evaluated it and 

in my opinion it was worthless.’ | 
MR. KAY: Your Honor, wha we would like to have 

Mr. Piscatella tesify to is that he had discussions with 

Mr. Fugazy regarding the franchsing concept and that in those 

discussions he evinced knowledge on the part of Mr. Fugazy 

of the pitfalls which was never communicated to the 


company atthe time it was presented to them, so ‘that 


| 
| 
| 
! 
: 
| 
| 
| 
| 
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Q Other than that you have told us was there any 
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2 Mr. Fugazy's presentation with Mr. Marx of the franchising 
3 ceca ae ts time in '67 when it was being sold to the 
4 company was a knowing falsehood and is part of the basis 
5 of our counterclaim. | 
6 THE COURT: If that ‘a the thrust of the proof, | 
, I will not permit it. | 
° MR.SANTORA: All right, your Honor. | 
® (Recess.) | 
” (In open court; jury present.) . , | 
i THE COURT: Mr. Santora, you may proceed. | | 
% BY MR. SANTORA: | 
13 | Q Now, Mr. Piscatella, a moment ago you were : 
" telling us about some discussions you were having with Mr. | 
15 Marx about the various documents you have before you, | 
6 | Exhibits H and H-I. | 
iM Now, Mr. Piscatella -- | 
18 MR. FREDERICKS: Your Honor, I am going to object to 
19 leading questions... That isn't whathis testimony was. : 
20 | THE COURT: He hasn't really done anything. | 
21 We have just had a recess. He made a brief comment for | 
a wunetned tarts sake.. I am sure the jury knows that counsel's | 
al comments, both yours and his aren't evidence. The evidence | 
4 comes from the mouth of the witnesses. 
25 ) ' | 
{ 
| 
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further discussion that youhad with Mr. Marx or Mr. Marx had 

with you about any of the documents Exhibits H through H-4 

that you have before you, sir? . 
A Well, we had a final discussion with Mr. Marx about 

a memorandum that I prepared or had prepared as a rebuttal, 

not a rebuttal but a re-do of their memorandum to us and we 

just discussed ie 


THE COURT: That was H-l. 


| 
Q And do you recall what you said to Mr. Marx and what 
he said to you? | 


MR. FREDERICKS: When was the meeting, where was | 
it and who was present, please? | 
A The meeting was in New York City, and in the peesenive 
of myself and ie, Marx and Mr. Miller who was representing | 
Pierre Busetti. . | 
THE COURT: How long after the meeting you have 
just described, where oni Marx had said Pierre ‘busetti's offe 


wasn't acceptable -- how long after that meeti: was this 


next meeting? 


THE WITNESS: Ni, that was the meeting I am referring 
to. 

THE COURT: ae the same meeting? 

THE WITNESS: Yes. : 


THE COURT: You haven't finished telling us 


es a ae end 
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about it? 


THE WITNESS: Yes. 


THE WITNESS: That was the same meeting, and I 


| 
THE COURT: I was confused. 
said to Mr. Marx that this is the basis on which we would | 


accept the Fugazy Travel Bureau, and Mr. Marx said that this 


was unacceptable - him, and that was, I think, the last meet 
ing that I have ever had with Mr. Marx, and that was some 
time in June, roughly in June of 1966. 

Q And dia «anything further happen in the discussions 
beyond what you have told us about? 

A No. 1t just seemed like there was no more con- 
tact. It had just washed out, and I had written a letter 
to Mr. Marx thanking him for the negotiations and regretting 
‘that we could not get together and terminating any further 


discussion or plans for acquisition. .. 


EER CR (A EH - Se + RS “a ep 


MR. SANTORA: Your Honor, at this point I would 
like to offer Exhibits H through H-4 into evidence. 
MR. FREDERICKS: Objection, your Honor. 


THE COURT: Let me see them. 


I am going to sustain the objection at this 


time. t maybe that as your case progresses, you may want 


the objection. - 


to re-offer them, but at this time I am going to sustain 
‘ 
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MR. SANTORA: I have several grounds. As an 


offer of proof -- I can say it in our out of the hearing 


THE COURT: Say it now, speak up. 
MR. SANTORA: I would like to offer the documents 


from the standpoint of the credibility of the plaintiffs' 


of the jury, as your Honor prefers. 


witnesses. I think the witness has laid a foundation, 
anes the meetings and discussions he had, in conjunction wits 
the plaintiffs' witnesses, especially Mr. Marx, thet these | | 
documents belong in on the credibility issue. 
THE COURT: I think you would be proving | 
credibility by extrinsic evidence and therefore I would be | 
disinclined to receive the ‘documents on that basis. | 
Let me give you an example. H- -l was prepared by thid 
witness. I don't recall H-l as being prepared by Mr. Marx. 


The best we have there is that it was delivered by Mr. 


ty 


= a ne -a- 


Summerlin. 

The other material I dn't think would be 
admissible, either. 

At least on the state of the record as it ex- 
ists now I am going to sustain. counsel's objections. 


Is there anything else which you wish to ask this 


(Pause.) 


! 
| 
| 
| 

| 
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a Q Do you recall when this nscinainadk was first ‘ce 
‘pared? 
A ‘ No, I do not. After the letter of intent or 


the memorandum of intention, but how soon--it is a complex | 
document and I would think that it could have taken 30 
days for the siecle to re — draft. 
It might have taken 45. I can't give you the 
—" days, because I have not built up copies of it. 
Q Do you recall having any discussion with sia 
" one from Fugazy itrave? on this seinem Plaintiffs’ Ex- 
hibit 5, prior to the execution of the agreement? 

A I -" certain that there were discussions. 
Specific conversations I can't -recall, I can't give you 
any. There were points ~ aie oetienicc as there are in any 
acquisitions iu eens of positions of any of the parties 
involved in a transaction like this. 

‘THE — This was a negotiated transaction? 
THE WITNESS: Yes, your Honor. 


THE COURT: Each side was represented by 


counsel? 
THE WITNESS: Yes, your Honor. 
THE COURT: And there were numerous discus- 
_ sions? | 
} - (HE WITNESS: Yes, your Honor. : 
pe : H 
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rn "Hays-direct 
THE courr : And people's sisadcéond changed 
during the course of the discussions? 
HE WITNESS:. Yes, your Honor. . 
Q By the way, during these discussions be a 
know how many there were between the time the agreement 
was innealens and the time it was executed? 
A I can characterize it as many. I cannot tell 
vein how many, though. 
Q Can you tell us ine persons with whom you 
‘discussed. this agreement prior to its execution? 
AD I probably talked-- 
THE COURT: No, not whom you probably talked 
with. | 
A As I eh ieee I talked with each of the 
individuals I previously se as oonee participated 
in the development of this document. 
Q Do you wanda woigniitiies that Mr. Marx said to 
you about this document prior to its execution? 
A Anything specific, no, nothing specific. 
o>: Do you recall anything Mr. Fugazy said to you 
about the document after it was prepared and prior to its 
execution? | 
A Nothing specific. 


Q “"in answer to his Honor's question you mentioned 
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changes. Do you recall any specific changes that were re- 


quested? 
, MR. FPREDERICKS: Objection. ie ee 
“THE COURT: Overcalied. 
A I would have to go oe development of 


documents and on a line-by-line inspection to see what the 


changes were. There was a two-month rather lengthy nego- 


tiation as to what was going to become the basis of arrange- 


ment. 

Even though the original che neteiaw ius in 
the memorandum of intention ended up in this document, 
there were a lot of caida, and I would. have to go through. 
it line by line to give you a truthful answer. 

Q sity Mr. Hays, please look at paragraph 1.2 of 
the agreement, entities “consideration to sale and trans- 


fer." 


a 


" Can you tell us prior to the execution of this 
document whom, if anyone, — — Travel you discussed 
the matters ne in that document with? 
MR. FREDERICKS: Objection. Leading the witness. 
THE WITNESS: Go back one question. I will 


sustain the objection. 


Q Do you recall having any discussions with anyone 


Mr. Hays, about the matters concerned in paragraph 1.2 


es 8 
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disregard everything after that. 

Q Mr. Asch, you have in your hand what has been 
received in evidence as Plaintiffs' Exhibit 30. Can you 


identify that document? 


A Yes, sir. 
Q Can you tell us what it is? 
A It is a registration statement on form S-1 as 


filed by Diners' Club with the Securities and Exchange 


Commission on August 28, 1969. 


Q Could you tell vs what a registration statement 


is? 

A A registration stetement is a document which 
under the rules of the Securities and Exchange Commission 
is required to be filed prior .to the offering of any 
securities which. require registration. It contains a mass 
of information in addition to ie financial statements of 
the corporation Lasutinel: It has to show a complete de- 
scription of the business, all material contracts, owner- 
ship of management, ownership of stock by stockholders, 
and a wide variety of subjects, all to be furnished pur- 
suant to the rules and regulations of the Securities and 
Exchange Commission. 


Q Do many large corporations file registration 


statements on an annual or more frequent basis? 


Asch-direct 1114 

A Yes, sir, particularly utility corporations, 
which have frequent financing. 

o You testified that you had worked for an invest- 
ment banking firm for a period, Mr. Asch? 

A Yes, I was an executive with two investment 
banking firms for something like 15 years in the aggregate. 

Q As to companies that filed registration state- 


ments on a regular basis, do they use the previous ones 


and mark them up to file their next registration statement? 


MR. FREDERICKS: I object, your Honor. 
THE cour: Sustained. 

Q When prior to 1969, Mr. Asch, had Diners' Club 
ever previously filed a registration statement? 

A Diners' Club filed a registration statement 
with the SEC in the fall of 1955, immediately prior to the 
first public offering of Biners' Club securities, 1955. 

I believe it was in Cokepee.. 

Q So that after Mr. Marx requested that a registra 
tion statement be filed, Diners' Club had to prepare one 
from scratch? 

MR. FREDERICKS: Objection, your Honor. 
THE COURT: Sustained. 
Q Were you re involved in the preparation 


of this registration statement? 
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I was. 


Can you tell us what you did? 


, A My primary responsibility in this connection 
‘ was to assemble and prepare and coordinate the data deal- 
‘ aoe ser . | 
ing with the description and history of the business, the 
: whe awh | | 
description of the business in all of its facets, the 
8 ; 
credit business, the travel business, the collection | 
9 
agency business, and various other businesses in which we 
10 | 
were then engaged. | 
H Q And what other activities had to be jeeectes! 
12 | 
in order to prepare this registration statement? | 
13 
MR. FREDERICKS: Objection. 
14 | 
THE COURT: If you know. i 
| | 
» THE WITNESS: I do know, your Honor. | 
16 ‘ a ; 
THE COURT: I will let him testify. 
1 aoe | 
A. Naturally, the financial statements had to be 
18 ; a | | 
filed, legul opinions and a large number of matters had to | 
19 , ce ea | 
be obtained, and-I think that in general covers what was 
20 ‘ 
involved. 
21 


Q Does the registration statement contain a table 


of contents, Mr. Asch? 


Q How many items are listed in the table of con- 


1 


| 
| 
| 
| 
| 


tents? 


= 
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MR. FREDERICKS: The document speaks for itself. 


It is in evidence. 
MR. McKAY: I am going to save the time of 


showing it to the Jurys 


THE COURT: I will let him answer it. Of course 


it is in evidence; it speaks for itself. 

A There appears to be 21 items, and there is the 
cross reference sheet pursuant to Rule 404C, whatever that 
is. 

THE. COURT: In any event the sheet shows 21 
different items or headings? Is that correct? 
THE WITNESS:. That is correct, your Honor. 

Q Mr. Asch, the purpose of a registration state- 
ment is to enable shares covered by it to be sold on the 
public market? Is that correct? 

A I would describe it somewhat differently. The 
purpose of a registration statement is to service the 
vehicle for an issue of securities to file the necessary 
information required by the rules and regulations of the 
Securities and Exchange Commission before any stock which 
requires registration can be offered to the public or to 
anybody else, if it is shina 6 be a public offering. 

Q |. Now, after a registration statement is filed, 


t 


‘what is the next event that has to take place before the 


—————— 
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shares can be disposed of, if you know? 

MR. FREDERICKS: Objection, your Honor. This 
is not an expert here. Asking what the company does is 
fine, but anything beyond that . 1ink is improper. 

THE COURT: Do you want to qualify him as an 
expert or do you want to ask what the company did? If you 
want to ask what this company did, I will permit it at 
this point. 


Q Did there come a time, Mr. Asch, when the 


Securities and Exchange Commission responded to the registra 


tion statement that was filed on August 28, 1969? 
A Yes, they made certain comment. 
Q I show you what has been received in evidence 


as Plaintiffs' Exhibit 39. Can you read the aate on that, 


please? 

A i This is a letter from the SEC dated October 16, 
1969. ; 

Q Is that the first comments to your knowledge 


received from the Securities and Exchange Commission? 
A Yes. 


Q Can you read the last paragraph in that letter 


for us, Mr. Asch? 


A On page 5 of the letter--I believe this is the 


e 


beginning of the paragraph--it reads as follows: 
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“additional comments will be furnished as soon 
as possible upon completion of the examination of the 
registration statement by the accountants. ‘Every effort 
is being made to complete this examination as early as 


possible. 


"Sincerely yours, | 
“William C. Wood, branch manager." 
THE COURT: What is the date of that letter? | 
THE WITNESS: October 16, 1969. | 
Q Do you know when that letter was re zived by | 
Diners' Club? | 
A I can't be precise. I assume it was received | 
a day-- 
MR, FREDERICKS: I will object to his assumption. 
A i don't en it was received. 
Q I show you what has been received in evidence 


| 
as Plaintiffs' Exhibit 40. Does that refresh your recol- . 


lection as to when the October 16th letter was received? 


A It does. 

Q Can you tell us the date on Piaintiffs' Exhibit 
40? ‘ | 

A ___‘The date on ern apienie ae Heenber 205 160% | 


and it refers to receipt of letter of comment regarding | 


a registration statement "which we eéceived this morning.” | 
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2 The quotes are mine, your Honor. 

3 Q Did there come a time when additional comments 
4 were received from the Securities and Exchange Commission? 
5 A - Yes. 

6 Q I show you what has been marked Defendants' 

7 Exhibit for identification MM. 

8 A ~$? 

9 Q : Does the attachment on that refer to additicaa} 
10 comments that were received? 

11 A Well, this is a letter from counsel dated 

12 October 31, 1969, which refers to financial comments from 
13 the Securities and Exchang2 Commission received by tele- 
14 phone on the athennnon @f October 31, 1969. 

15 Q You were sent a copy of this letter? 

16 . A Yes,. sir. 

17 | MR. MCKAY: May we have a bench conference, 

18 your Honor? 

19 THE COURT: Step up. 

20 (At the side har.) 

21 MR. MCKAY: . Your Honor, I saw this letter and 
22 the other letter which we are going to introduce for the 
23 first time last week in — Asch's file, and I supplied 
“A a copy + them. It simply is domiiente received from the 
25 SEC by telephone. 
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The other letter which we are going to intro- 
duce is a response from Diners' Club to the comments of 
the Securities and Exchange Commission. 

THE COURT: Is there an objection to this? 

MR. FREDERICKS: Yes, your Honor. The basis 
of my objection, I got a letter from Mr. Kay advising 
me these things were inadvertently left out of the pre- 
ee order. Th2y include a letter that has been marked. 
MM, the letter dated from the Securities and Exchange 
Commission November 5, 1969, and a letter from the Securi- 
ties and Exchange Commission dated November llth, and a 
prospectus of the Continental Corporation. 

THE COURT: When did you receive this? 

MR. PREDERECKS: I got this May 14th. 


THE COURT: Five days ago. 


MR. FREDERICKS: We specifically requested ives! 


documents. They are not in the pre-trial order and we 
don't have them. Particularly what disturbs me is this 
comment in the letter from the SEC. It refers to pre- 
liminary proxy material submitted to the division on 
October 20, "69, 

I have never seen that proxy material. Had I 


got this document when it was called for I would have had 


an opportunity to discover what that proxy which was filed 


wo 


3 
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simultaneously with this registration statement was, having 
specifically asked for it, and getting a response, "It's 
not in the pre-trial order; don't worry about it," now to 
have it delivered to me with information I don't have 1: 
find it totaliy objectionable. 

MR. McKAY: Your Honor, I was not aware that 
these Antonieta existed and found out for the first time 
hen Mr. Asch came to testify. I don't think they are 
earth-shaking. : 

THE COURT: Show me how you are surprised. You 
have had five days' notice of this. counselor. If you have 
no other objection, I will rule on tihs. If you have 
any other opinions you wish to make, I will hear you. 

MR. FREDERICKS: I have had five days' notice 
in the middle of. trial which we were, going on and conduct~ 
ing on a daily basis. 

THE courr: We did not work Friday. 

MR. FREDERICKS: That is correct, and at that 
time we were busy preparing responses and briefs and other 
material. 

: I specifically asked for these documents and 
I got a response, "They te not in the pre-trial order; 


@on't worry bout it.” 


And now I get the documents. What am I suppose 
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to do, your Honor, when I see in here a reference to proxy 


“material submitted to the division’ 


MR. TOLAN: In our letter dated May Sth, item 
5, we asked them for that. 

MR. McKAY: There were many requests in that 
letter. 

MR. TOLAN: I aon't believe that items 10, 12 
a 25 are included in the pre-trial order. In any event, 
I do not believe we have copies of these documents. 

THE GouR?: It would appear to the Court that 


when he found these, he furnished you copies. 


MR. FREDERICKS: I specifically asked for these 


and then they suddenly appear. Then I find there are 
references to other materials which we still don't have. 
I suggest, your Honor, that surprise is not something when 
counsel requests something and you deny hi: request and 
then come in and igs it to him in the middle of trial and 
sey, “How are you hurt when you have five days," Since we 
specifically. requested it weal se contains information we 
= not even seen, that I still haven't got. 

THE COURT: You mean in preparation of this 
major case you did not make an independent inquiry of the 
public records of the Securities and Exchange Commission? 


Is that what you are telling the Court? You are claiming 
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surprise? 
| I want to know if you did that. 

MR. FREDERICKS: We did not know about this 
proxy material and this ed statement. 

THE COURT: I asked you a question. 

MR. FREDERICKS: Your Honor, we did not. I 
did not personally make a personal inspection of the 
Samed ties and ae Commission files. 

THE COURT: And this case has been pending five 
years. 


MR. FREDERICKS: Yes. 


THE COURT: I don't find that there is sufficient 
{ 


surprise here, you having received five days' notice. I 
am not going to preclude this information, which appears 
to be relevant and material to your third claim. 

Objection on the ground of surprise is over- 
ruled. If you have syeiide else you wish to add, you may 
do so. 

‘I would suggest, however, counsel,if you are 
going to make an offer--I am now speaking to counsel for 
the defendant--that the offer be full and complete. 

MR. FREDERICKS: I would like the production 


of that proxy material. 


THE COURT: Yes, I think you should. 
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MR. FREDERICKS: And everything in that letter. 

MR. McKAY: When you say “that letter," I told 
him I would try to find out. | 

THE COURT: Do you have the material? 

MR. McKAY: No. | 

THE COURT: I suggest on rebuttal, gentlemen, 
you subpoena the records of the Securities and Exchange 
Commission; I am now speaking to counsel for the a 
tiffs. 

If counsel one the defendants have copies, they 
are to furnish them. These matters took place six years 
ago. They can't neoaduee anything that does not exist. 

) Speaking to counsel for the plaintiffs, get 
them from counsel for the defendants, who should produce 
them. Or I suggest you subpoena them from the files of the 
Securities and Exchange Commission. 

MR. SANTTORA: We will call up our office and 
see if we can find anything up there and we will produce 
them if they have them. 

THE COURT: This case has been here for some 
five years-~-and I speak ae for both sides--I want 


a full presentation of this case before this jury so they 


I don't want anything held back by anybody. 


wm 
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There is an offer before us. Is there 
any other objection to be made by counsel other than the one 
made at the side bar. 

MR.PREDERICKS: I object, your Honor. There is 
no proper foundation. The document appears to be hearsay. 

THE COURT Sustained on that basis. Not through 
this wimess. He didn't prepare it. He didn't have the 
conversation. 

ey: Fredericks insists you call someone who would 
be competent to testify as to this dacument: 


Is that your position? 


MR. FREDERICKS: This appears to me to be hearsay. 


THE COURT: You want a witness called? 
MR. FREDERICKS: Yes, your Honor. 
THE COURT: es 
9 Mr. Asch, did thers come: a time when you responded 
to any of the comments of the SEC? 
A Yes. 
THE ae Suc, That time was, I believe, 
early in November cf (965. 
Q I show you what has been marked for identification 
as Defendants' Exhibit NN. Can you identify that secs 
A Yes, IT can. 


Q ° Is your siqnature on the third page? 


| 
| 
| 
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A it 4s. It is a letter to the Securities and 
Exchange Commission from the Diners' Club, Inc. dated 
November 5, 1969 in response to the comments relating to 
the registration statement. 
Q And that letter wassent by you on or about the 
date it hears? 
A Yes. 
THE COURT: That date was Novembe-+ 5, 1969? 
MR.! MC KAY: Yes, your Jionor, 
VOIR DIRE EXAMINATION 
BY -MRo EFREDERICES: 
Q Mr. Asch, that document that has been marked 


for identification contains handwriting above and beyond. 


the typewritten. Can you identify that handwriting? 


A That is'my handwriting. 
Q You placed those writinas on there? 


A It is my handwriting so I would have had 


to have placed it on this note. 


QO Can you tell me the reason why you placed those 


notations on there? 


A I believe these are telephone numbers of some 


people at the SEC with whom we were discussing this matter. 


0 Was that placed there before you had the telenhone 


conversation or after? 


| 
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A I can't recall. It might have been after. . 
Q Could it have neen before? 
A Could have been but I don't recall. 
Q J notice on this letter here you refer to some 


other things filed at the SEC, preliminary proxy material. 


A Yes, that is correct. 

Q Did vin. packicieets in the preparation of that 
iabenrdads 

A That was prepared principally by counsel. 


I may have participated. 
QO When you say "principally hy counsel", aid you 
principally prepare the S-1? 


A I principally prepared that part of the S-l which 


relates to the description of the business. 


oO And the-rest of it was prenared by counsel. 
A By various people. 
Q You did participate in this ve itebnaes proxy 
material? 


A Yes, I aid. 


Q Do you have copies of that material? | 
A I'm sure that there is a copy of the proxy | 
material. It is related to a special meeting of shareholders, 


on Nover>»er 14th or November 19, 1969. 


Q Where is that material? 


ce mer ee A CT «TTT: 


| 


see 8 


A1381 °-1128 


pgbr 4 *Asch-direct 
A It is a matter of public record. It is a matter 


of notice of the meeting. 


Q Do you have copies of that? 
A I have covies. 
“0 Do you have copies of proxy material that is 


referred to in your letter of November 5, 1969? 


A That material would be a draft of the notice of 
meeting. 
@) My question is simply: Do you have copies of 


the material, the preliminary proxy material, submittei on 
October 28, 1969 which is referred to in your letter of 
November 5. I doubt the preliminary materials. I have 


a copy of the final notice of special meeting. 


Q Where do you have that material? 

A A notice of the special meeting? 

- The materials that are referred to -- 

A suk asecond. _ You asked me if I had preliminary 


materials. I said no. I have = copy of the notice. 

I have a we i briefcase: 

9 In your letter you refer to certain proxy material; 
is that correct? 

A Yes. 


Q Do you have copies of the materials that you are 


referring to? 
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A I am not sure. I wuld have to check my files. 


I doubt it very much. 
Q Do you know -- 
MR. MC KAY: Ne is arguing with the witness. 
This is not voir dire. 
THE COURT: You should have responded sooner. 


Let me hear the next question. 


Restrict it to voir dire. Tf 2% 28 cross exanina= | 


tion you may object. 


| 


Q Do you know what hapnened to the materials that ene 


referred to in this letter? 


A No, I don't. My interpretation of the. preliminary 


material would be a draft of the notice of special meeting 


of shareholders or a printer's proof. As I said before, 


I’ have a copy of the final printed notice. I cannot tell 


you where the various proofs or drafts would be. They 
might be in teh hands of our then current counsel. 
Q You have a file? 
A I have a file on that meeting which I believe 
contains the final notice of meetina. 
MR. FREDERICKS: I have no further questions, 
your Honor. | | 
THE COURT: Is there an cosacnien to the offer? 


MR. FREDERICKS: No, your Honor. 


| 


i 
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THE COURT: NN will be received. 
'(Defendants' Exhibit NN was received in 
evidence.) 
(Defendants' Exhibit PP was marked for 
identification.) 
BY MR. HC’ KAY: 
(@) Did there come a time when you ude Sa edenet 
comments or sent additional comments to the SEC? 
A Yes. 
(9) I show you what has been marked for identification 
as Defendants' exhibit PP, Can you identify that? 
A This is a letter to the Securities .cnd Exchange 


Commission dated November 11, 1969 which hears my signature 


on behalf of biners' Club. 


oO Did you send that letter on or about the date it 
bears? 
A Yes, sir. 
MR FREDERICKS: May I examine? 


THE COURT: Yes. 
VOIR DIRE EXAMINATION 
BY MR. FREDERICKS:. 
Q Mr. Asch, who prepared what has been offered as 
PP in evidence? 


A The information in this letter was prepared by 


+ ac ot Nae mE we seman 
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our treasurer's department which at that time involved 


Mr. Matthew Gallagher and Mr. Seymour Flug and my recollectio 


is that they were assisted in this by Touceh Ross & Company 
which were then our auditors and that would have been Mr. 
Philip Cohen who was a partner in that firm. 

oF Mr. Asch, would you look at the second line in 


this letter. That refers to comments about proxy materials 


in connection with proxy materials submitted on October 20% 


ie that correct? 

A It goes on to say tney also refer to comments 
relative to the letter of November 5th. 

9) I understand that. But this letter also refers to 
proxy material submitted? 

A That is) correct. 

-Q So this letter of comment rélated not only to the 
S-l1 but to the proxy materials? 

A Yes. 

Q I ask you, do you have any materials on this, any 
papers, documents, in connection with this proxy material? 
A I repeat my answer to the earlier question. 

MR. MC KAY: This is beyond volr dire, your 
Honor. 


: THE COURT: Overruled. 


A I have a cop of the final notice of special meet- 


| 
| 
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ing of shareholders. I do not know whether my files contain 4 
printerS proof or earlier materials. I would have to | 
examine my file. | 
Q Were you requested to examine your file on that “— 
ter before you appeared to testify in these proceedings? 


A I was not. 


MR.FREDERICKS: Thank you. 


= - eee ee secre - ee 


I have no objection to the introduction of the 
document. | 
THE COURT: PP will be we in evidence. | 
(Defendants' Exhibit PP was received in 
evidence.) 
BY Mie) (MC RAY: 


(@) What became of the Diners/Fugazy operations with 


A They were alternately discontinued. ! 
9) Had the pieces steady operation been profitiable 
or had it been a loss. to Diners'? | 
MR. FREDERICKS: Objection, vour Honor. | 
TEE! COURT: Sustained. \ 
Q Can you tell us why they were discontinued? | 
MR. pribenrenss:- ‘eb seckben 


THE COURT: Tiwilt @liow that. 


> 


They were discontinued because they resulted in 


——— 
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very large losses. | 
Q San you tell us approximately how large? 


A To the best of my recollection, the aggregate 


lost between the fiscal year ended May 31, 1968 and the end of: 
the calendar year December 31, 1972 was in the area of 
$30 millions. 

Q What became of sie Koanenhan program? 

A The franchise program ~~ saies of franchiseswere 
suspended, I believe, in April of 1970 and ieee ates 
through other officers, negotiated the termination of 


certain franchise agreements in the subsequent periods. 


Sie de os i ee en ees oem: | seman Se ene semen 


MR. MC KAY: T have nc further questions | this 
witness. | 
TIE COURT: We will take a ten-minute recess, 
| 
| 


yourselves. Keep your mind on ai facets of the case until 

it has hates concluded. When we resume ZL expect we will | 

be going to approximately a quarter toone. | 
het eens | 
(Jury in box.) 

CROSS EXAMINATION 

BY MR. FREDERICKS : 


Q You have heen employed hy Diners' Club since 


January of 1955, is that eorcectr, | 


nel 
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2 .Q The date this was filed? Is that correct? | 
3 A That is right. , | 
4 Q Tell me, sir, what was your capacity and duty | 
5 with Diners' Club in the first part of 1968, starting with | 
6 January? | 
7 A I was executive vice president of finance. | 
8 Q Were you engaged in any particular projects 
9 that you can recall? 
10 A I was engaged in financing for the company, | 
11 I was engaged in various analyses, and oaciots projects. | 
| 
12 I can't remember the exact projects. | 
13 | Q Was Diners' Club attempting to get financing | 
| 14 in January of '68? | 
; 15 A No, we had i bank loans and we also sold some | 
| 16 debentures to Continental at about that time. I don't | 
W have the exact dates. | 
18 Q Tell es Asch, do you have any role to | 
19 play in connection with the preparation of the Diners’ | 
2 Club and bas financial statement and report to stock- | 
21 holders? | 
22 A You mean annual report to stockholders? 
23 Q Yes. > 
24 | A : Yes, my role was to aeatt the narrative part | 
25 _ the report, that is, the chairman's letter to share- 
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holders. 
Q How long does that usually take? 


A It's very hard to say. It‘s quite a difficult 
job. It takes a considerable period of time. | 
Q When do you usually start that job, sir? 

A Well, I would guess roughly about a month be- 
fore the it eae of the report itself. 

| Q I'm sorry. You said about a month, six? 

A I would say roughly a month before the fiscal 
issuance of the annual report itself. 

Q Can you look at Exhibit 31 and tell me when 
you started that? 

A I see from this exhibit that the chairman's 
letter is dated June 16, 1969. I cannot tell you exactly 
when I startec the preparation of this material. 

Q Was that an unusually difficuit letter for 
you to prepare? 

A yes. 

MR. McKAY: Yes? 

THE COURT: He said it was an unusually diffi- 
cult letter for him to prepare. 
Q When did you start working on it? 
A I can't remember exactly. 


Q Was there any other document sent to share- 
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holders of Diners' Club around this period of time? 


A Yes, the notice of annual meeting of share~ 
holders. 

Q What is your Honetion in connection with that, 
sir? 

A I have very little to do with that. That is 


prepared largely by counsel. 


Q What did you do in connection with this S-l, ~ 


Exhibit 30? 

A I was responsible for the history of the busi- 
ness and the description of the business. 

Q You noted on direct examination that the index 
showed 21 items? Is that correct? 

A I believe a 

Q Doesn't it also show a lot of items are not 
applicable to this S=-1 statement? 

A Z will — to. look at it, sir. 

Q Look at items 3 and 4. Do you see the words 


"Not. Applicable"? | 


A What ahout it? 
Q Do you see the words "Not Applicable"? 
A Yes, I see it. 


What is it? Item 12? 


Yes. 
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Q And are other additional "Not Applicables" 
later on? 
A That is correct. 
Q Now, when did you begin working on this, your 


end of the proxy statement? 
A Well, the filing was made August 20th, J am 


not sure the exact date, but I would guess that I must 


have started working on it before the beginning of -August. 


Q Before the beginning of August? 

A Yes, sometime in July. 

Q Did it take you very long to do? 

A Yes, it was a tough job. 

Q How long did it take? 

A I can't recall the exact number of hours. It 


also required getting a lot’ of information together from 
other operations, credit card operations, et cetera. 

Q Can you tell me ee long it 
took? : 

A I can't tell you exactly. I would say it 
probably took me not less than three weeks. from beginning 


to end. 


Q Now, you were working on on a proxy statement 


which was filed in October, were you not? 


A I did not work on the proxy statement. That 


Ss £& & & 
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was largely handled by counsel. 
-Q What was that proxy? 

A ae were several items involved. One was 
to ask the stockholder ratification to the sale of Reser- 
vations World project and there was another proposal to 
authorize the issuance of additional preferred shares. 


Q More Continental debentures? 


A I don't think the Continental debentures were 
involved insofar as asking stockholder approval was con-_ 


cerned. Stockholder approval was confined, as I recall it, 


to the issuance of additional preferred stcck. 


Q To whom? 


A Goldman, Sachs had been making efforts to sell 


that preferred stock and Continental, I believe, indicated 


an interest in purchasing 54 per cent of the issue. I 
think there was $10 million involved in this preferred 


stock. 


Q And your comment letters to the Securities 


and Exchange Commission which had been introduced on direct : 


examination, your comments in respect to their deficiency 


letters related both to the proxy material and the registra- 


tion statement? 


A The letters did mention the words "Proxy 


Materials," yes. 


| 
| 
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Q You eantisied on direct examination that a 
eek eniieien statement has to be filed in accordance with 
the rules and regulations of the Securities and Exchange 
Commission? Is that correct? 

A Yes. 

Q And the Securities and iecheeais Commission 
promulgates definite rules which must be followed at the 
time you filed a registration statement? 


A I would say so. 


Q And if you don't follow those rules the Securi- 


ties and Exchange Commission sends back a deficiency letter © 


for which the corporation is asked to comment? Is that 


correct? 
A Not necessarily. 
MR. McKAY: Objection. 
THE COURT: I will let it stand. 
Q Now, you testified that the registration state- 


ment was broken up. into three basic parts, one dealing with 


business description, which was your function? 


A. es, 

Q And then the financial statements? 

A Yes. , 

Q ° And the legal opinions? 

A Well, leqal opinions and various other matters 
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not encompassed by the first two categories. 
Q Does an annual report to shareholders, such 


as Exhibit 31, require legal opinions? 


A Yes. 

Q And financial statements? 

A For a limited period, yes. 

Q For what limited period? 

A Usually it is required to show the statement — 


for the latest years compared with prior years. 


Q Well, Exhibit 31 had financial statements, 
didn’t it? 
A For the latest two years, yes. 


Q It showed the financial condition of the com- 
pany as of March 31, 19697 

A It did. 

Q And the registration statement, the S-l, filed 
covered the same ecieds 

A Yes, but I believe it included additional 
financial iedeination which is not included in the _— 
report 

Qo Additional information is required in the S-l 
that was not required in the annual report? 

A I could not give you the details, but I believe 


the additional information is required in the SEC regula- 
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tions, supplementary financial information. 

Q Do you know whether or not these financial re- 
ports were available in the March 31, 1969 annual audit? 

A The letter to stockholders is dated June 16, 
1969, and I would conclude that the statement itself was 
physically mailed shortly thereafter, the proxy statement. 

Q Let me show you Exhibit 13. What is that? 

A That is a notice of annual meeting of share- 
holders ecu June 20, 1969. 

Q And that was filed and sent out at ‘she same 


time that the annual report or proxy statement was sent 


out? 

A Distributed to shareholders in the same 
envelope. 

0 That is Exhibit 31? 

A Yes. 

Q nna 46 ped flasneial Cliques im i4, di@n't it? 

A This has financial figures. 

Q But that relied on the financial figures that 


were in here? 
MR. McKAY: Objection. 
THE COURT: Sustained as to form. 


Q Mr. Asch, the materials that are contained in 


Exhibit 13, did you use any of those materials in prepara- 
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tion of your part of the S-1? 

A | I do not believe so, because the materials 
in this Exhibit 13 bear very little relation to the de- 
scription of the business and my part in the S-1l was to 
prepare the description of the business. 

Q Didn't you also tell us it dealt with other 
ownership of shares and interest in the company? 
A You asked me about my part, sir. I did not 
prepare the part of the S-1 which dealt with ownership of 
shares. 

Q I am ve, Mr. Asch. I apologize. S-1 does 


not contain a description of ownership? 


A Oh, yes. 
Q And that information is in Exhibit 13, isn't 
it? | 
A Yes, it is. 
Q Now, ee you testified that Fugazy Travel 


was losing money, Diners'/Fugazy Travel? 
A "I think I testified that it did lose a great 


deal of money. 


a And that you terminated the operation in 1971? 


Is that correct? 
a That is the best of my recollection. 


Q When in 1971? 
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a. I believe that the sales of franchises was 


suspended in April 1970, and I believe that that reference 
is made in the annual report tc shareholders for the year 


ended December 31, 1971. 
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AFTERNOON _ SESSTON 


2:00 p.m. 


(In open court; jury present.) 

THE COURT: You may proceed, Mr. Santora. 

MR. SANTORA: The defendants call as their next 
witness Mr. Harcld Johnson. 

Y A ROL BD E. *7*Onu nu 6 Od, called as a witness 
on behalf of the defendants, having been first dulv 
sworn, testified as follows: 

THE COURT: Yoimay proceed. 

DIRECT EXAMINATION 


BY MR. SANTORA: 


Q Where do you reside? 

oh In Port ‘“;ashington, Long Island, New York. 

Q What is your occupation? 

A I am the diese ete vice president in charge of 


investments and finance for the Continental Corporation. 
Q Basically what are your duties and responsibilities 
in that position? 
A To supervise, review, and make recommendations 
to the Executive Committee — Board, through the 
Chairman of the Board, forthe investment of firms and the 


financial operation of the Continental Corporation and most 


16 
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of its subsidiaries. 
OQ. Can you tell us how long you have had those re- 


sponsibilities, those areas of responsibilities at cape 
Corporation or Continental Insurance? | 
A Since approximately 1962. | 

18) State your background, Mr. Johnson, for the | 
Court's benefit and the jury's benefit. | 
A I graduated from the University of Utah in 1940. 
I came to New York to go go school and joined che investment 
banking firm of Clark, Dodge & Company. : 
In 1942 I joined the Naval Reserve and the Navy 2 

during the war for four years, ending in 1946 as lieutenant ir 
the Naval Roserve. ! 
In 1946 1 iaksce che Continental Insurance 


Company as an investment analyst in their investment depart- 


ment. 


I proceeded a various assignments in the 
investment department. I think I first became an officer 
in about 1955. 

I completed my work at — York University for my 
master's degree in corporation finance and investments 
and, as I have previously bse, I have been in charge of 
the Caueeeeenn portfolio since about 1962. 


My other activities, I ama trustee of the Queens 


| 
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County Savings Bank; I am a director now of the Continental 
Corporation, of course; I served for two years as a 
trustee of the Village of Monsey Park in Long Island and 
four years as Mayor. | 
I have served in various local charities efforts 
and hospital efforts. 
That covers it as much as I can. 
0 In. 1968 did yorhave any position at the Diners' 
Club? 
A I was a director in Diners' Club. 
THE COURT: As well as being the executive 
vice president of investments and finance for Continental 
Insurance Company Sipne and then for Continental Corporation? 
A. Yes, sir. 
iQ Tell us.briefly what your duties and areas of 
responsibility as a director of Diners' Club in 1968? 
A Essentially e attend board meetings and revie'7 
the operation as they were eanoceea to the board of directors 
by the then chairman. 
9) In 1968, do you knqw whether or not Continental 
held or owned any commen stock in any public companies? 
SS  Sececies aheeied, Leading his witness, 


your Honor. 
a % 


THE COURT: I supuose so. Yes. 


: 
| 


| 
: 
| 
| 
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| 
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kept coming up. If a discussion was in a broad sense 
Limited, yes, there were discussions, but it seemed to die 
Q Well, can you eecult any specific dicceaaiens 
you had, es following eieahak ll, 1968? 
A No, I can't recall any apecitic ones. 
(Defendants' Euhibit SS marked for identifica- 
tion.) | 
Q Mr. Sotneon; I show you Defendants’. Exhibit ss 
on I ask you if you recall receiving a copy of that docu- 
ment on or about the date that it bears? 
A: Yes, I recall receiving this letter. 
‘ Q Do you recall having any discussion about this 
letter with anyone whose nae aces on that document? 
’ I Melteue I recollect that the individual men- 


tioned in the letter, Dr. Pearlman, called me on the phone 


relative to this subject matter. 


Q Tell us if you can the circumstances under 
which that letter was received by you. 

A. Me. Willian Fugazy wrote this letter ms me to 
ask me, to tell me, I should cau. that Dr. Leo Pearlman, 


who was president of Industrial Holding Corporation, was 


going to contact Continental, and inasmuch as it is addresse 


to me, he was going to contact me, and he did, and we had 


. 
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a telephone conversation. 


Q When you as to Mr. Fugazy, did he tell you 
what the subject matter was of the proposed contact by Dr. 
Pearlman? 

i Yes, I think that Dr. Pearlman, Mr. Fugazy had. 
told me, had indicated an interest in Bubnhanine. oe — 
ing Diners‘ Club, and this was the subject matter that he 
wanted me to discuss or suggest I listen to Dr. Pearlman 
about. 

Q - What, if anything, did you do after you re- 
ceived this letter from Mr. Fugazy? | 

b To the best of my recollection, I think Dr. 

Pearlmar called me and we had a brief conversation, but 1 | a 

don't thirk that anything came of it after that. I don't 

believe that he ever appeared in my of fice. We didn't | 

set up an sopelruene. | : a 
But. other than ‘ie telephone conversation, I 

know of no further aspirations or activities with respect 


to Dr. Pearlman and Diners’ Club. - 


Q -. Doyou have any specific recollection, sir, 


, about your conversation with Dr. Pearlman and, if so, tell 


us what you recall? 


A I don't recall any specific conversation with 


fr. Pearlman’. 
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MR. SANTORA: Your Honor, I would like to offer 


Exhibit ‘SS in evidence. 
MR. FREDERICKS: No objection. 
-(pefendants' Exhibit SS received in evidence.) 
MR. SANTORA: I would like “to read Exhibit SS 
to the jury. 
THE COURT: You may. 
(Mr. Santora reads from Defendants' Exhibit SS 
to the jury.) | 
Q ' Now, following the date which appears cn Ex- 
hibit SS, Mr. Johnson, which is December 23, 1968, did you 
have any further conversations with Mr. Fugazy about your 
talks with Dr. Pearlman? 
A ' Not -to my recollection, no. 
- Now, subsequent to December 23, 1968, did you | 


have any conversations with Mr. Marx? 


A Yes. 

Q Can you recall when those conversations took 
place? 

A ¥ believe shortly thereafter, ie, be beginning 


of 1969. I had conversation with Mr. Marx relative to... 
a party that had indicated an interest through him or 


through one of his associates, that wanted to talk about 


“acquiring Diners' Club from Continental. 


‘ 
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The specific dates I can't remember, but I 


‘remember the company and I remember Mr. Marx was the one 


that set up the meeting. 


Q Do you recall anything that Mr. Marx said to 
you on that day? 

A No, I can't remember the conversation, except 
that he was interested in having me meet the people from 
this company to explore the acquisition by that company 


of Diners' Club. 


® 


Q Following that conversation, Mr. sion, did 
you have any further discussions with Mr. Marx about that 
mbject? 

A Well, he did set up the meeting and we did meet 
and we did discuss it and had that initial conversation. 

I haa informed Mr. Herd of it. I was given permission to 
do so, and after we had the meeting with them, why, we 
said, “How do you do," and I received a nice courteous 
letter from the people that baicabed they had is interest 
in it. 

Q Did you have any discussions with Mr. Marx in 
1968 or 1969 concerning the shares. of Diners' Club stock 
that he was holding? © 

MR. FREDERICKS: duseetint, your Honor. 


THE COURT: Yes, you are leading. 


a © & S&S 


A-1404 


mmjp | ee Johnson-direct see 
Q Was there any other conversation that you had 
in '68 and '69 with Mr. Marx, the specific subject of which 


you can recall today, Mr. Johnson? 


A I had a meeting with Mr. Marx sometime the early; | - 


part of 1969 where he offered to sell to Continental certain 
of his shares, and when I say, rebeeena,™ he asked me if 
we were interested in bes: 

vO Do you recall how many shares were involved? 


A I can't say the. specific number, but it was a 


substantial number. It was not a minor transaction. 


Q Do -you recall what, if anything, you said to 
him at that time? 

A I told him I oe mention this to Mr. Herd 
and I would give him an answer. 

Q Did you mention it to Mr. Herd? 

A Yes, I told Mr. gexd..about it — Mr. Herd 
said that we didn't have a“ interest in acquiring addi- 
tiondl shares of public-stockholders, if you will, other 
than the general ~tockholders, because we were having 
trouble financing Diners' at this time, and so I told Mr. 
ee that we had no interest in buying the stock. 

Q Do you recall what, if eae eee Mr. Marx re- 
plied to you when you told him that? 


A No, I don't recali a specific comment he made. 
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This was relayed in a conversation or a meeting. 


Q. Mr. Johnson, did there come a time when Con- 


_tinental made a tender offer to Diners’ Club? 


MR. FREDERICKS: Objection. 
THE COURT: “Sustained. You- are leading. . 
Q Can you tell us, Mr. Johnson, what, if anything, 
happened in 1969 or 1970 in connection with the Diners' | 
shares that were held by eae the remaining 
outstanding Diners' Club stock? 
MR. FREDERICKS : jidewkten. 
THE COURT: Overruled. 
A Through 1969 the troubles of Diners' Club be- 
came more evident and-- 
MR. FREDERICKS: I am joing to interrupt the 
witnede: 
THE COURT: It does not appear responsive. Let 
us have the question. 
(ovation read.) 
A Eoidctavenead, se a tender offer for the Diners' 
Club shares, the remaining outstanding shares of Diners' 
Club. 


THE COURT: When? 


THE WITNESS: This was, I think, about June of 


1969, to the best of my recollection. 
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Q Do you recall the reason for the tender offer? 
A I recall it very well. The banks, because of 


the problems, the financial problems with Diners’, became 
very restless and wanted ada eienet indication of our 
investment in Diners' Club to support their bank loans 
which they had out. 

One of the ways that this could be accomplished 
was for Continental to take a larger equity position in 
Diners' Club, which we did. 

Q Mr. Johnson, I show vou Baadnecete" Exhibit 
26. I ask you if that is the tender offer waich you were 
alluding to a few moments ago? 
A Yes, this is the tender offer. 

THE COURT: It is in evidence. What is the 
date of the tender offer? 

. MR. SANTORA: You si acim the witness, your 
Honor? 

THE COURT: Yes. 

THE WITNESS: This is February 6, 1970. 

THE COURT: I believe you said a few minutes 
ago that your recollection was that Continental made a 
tender offer in, I thought you said, June of 1969. 

Were there two tender offers or were you mis-~ 


t&en when you said that? | 


. 


ee 
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THE WITNESS: No, my dates are mistaken. I 
would have to go with the tender offer as published there. 


The problems were building up at this time and I lost track 


rennin enerere ceri ecummmmmmmmmeninimmmmsiammmaiomel 


of what the exact date was. 
Q So now after looking at Plaintiffs’ Exhibit 26 
your raueEeeean is refreshed and you recall the tender 


offer as having been made in February of 1970? 


| 
| 
| 
A Yes,sir. 
MR. SANTORA: We have no further questions, 
your Honor. 
THE COURT: You may inquire. 
MR. FREDERICKS: May I have this marked for | 
identification. | 
| 


(Plaintiffs' Exhibit 50 marked for identi fica- 
tion.) 
CROSS EXAMINATION 
BY MR. FREDERICKS: 
| Q Mr. Johnson, can you tell me who David J. 

Mahoney, sibel | 5 

ate David J. Mahoney, I believe, is the chairman 
of Norton Simon at the present time. 


Q Did David J. Mahoney in November, 1969 have any 


position either with Continental or with Diners' Club? 


A I believe that he was a director of Diners' 
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(Recess.) 
| 


. (Jury enters the courtroom.) 
' MR. SANTORA: The next witness is Mr. J. Victor 
5 
Herd. 
6 


Vict 2.8 Il E RD, called as a witness by the 
defendants, having been first duly sworn, testified 


as follows: 


DIRECT EXAMINATION 


| 
BY MR. SANTORA: ! | 
| 
11 | 
Q Mr. Nerd, where do you reside? | 
re | | | 
A Brooklyn, New York, 2 Montague Terracc. 
13 : | 
‘ Q What is your present occupation? 
“4 | \ 
A Retired.. 
15 ; ' | 
Q What was the occupation from which you retired? | 
: : { 
16 mar hee 
A Chairman of the boards of the Continental Insuranc 
17 
Companies and the Continental Corporation. 
18 ‘ 4 ; 
Q When was it that you retired, sir? 
oa A As chairman in March of 1970; as chairman of the 
20 ‘ ; : 
Financial Committee a year later. ; 
21 i \ 
‘@) Would you please state your background for the 
cd a 
. Court and the jury? 
23 : : y : 
A My background careerwise 15 essentially insurance, 
2 ; — 
underwriting, having started in April of 1917 and joined 
95 ‘ j 


up with the Continental Insurance Companies in May of 1920. 
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With the exception of 12 years with a company in Philadelphia 
in reorganization from 1930 to 1942 my whole career has 


been spent with the Continental. 


Q What was the position you occupied at Continental 
in 1568? 
A I was chairman of the board of the Continental 


Corporation and most of the Continental subsidiary companies. 
Q Can -you tell us generally what were your areas of 


responsiblity in that position, sir? 


A Well, in general terms, the chairman had the ultimate — 
responsiblity for the selection of the senior officers, and 


company policies and the major changes which were taking 


place, at least from 1957 when I became chairman until 


I relinquished the chairmanship at three years over age. — : 
Q Tell us, Mr. Werd, what other ee LE any, 
you were either an officer or director of in 1968? 
A The American Telephone and Telegraph Company; 
Hi was a member of the oe finance and compensation 
committees there. Union patie Corporation, member 
of the executive committec 
The IBM World Trade Curporation, the same. 


Brooklyn Union Gas Company, a member of the board 


and executive committces. “Of course the Phoenix Assurance 


| 
| 
| 
| 
t 
‘ 
Company of Enaland, a meher of the board, executive 
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committee, and the chai; a ‘s committee. I later became 
_a director of Tishman Reu “%’, which I amtoday. And 


AT&T, ine Union Carbide, and the Continental boards which 
I relinquished, the last one last month. 

‘9 In 1968, Mr. Herd, did you attend meetings of the 
boards of directors of these various corporations on which 
you were a director? 

A The Diners' Club should have been mentioned as 
oneof the boards that I was on. 

At the beginning my attendance there was Not. 100 
per cent because Mr. Johnson was keeping a watching eye on 


our investment there and it was not until the devcsopments 


seemed to warrant personal undivided attention and attendanc 


that I began to appear there reguiarly. 
THE COURT: Mr. Johnson was shies a member of the 
bord of Diners’ Club as I recall. 
A Yes, your Honor. : 
Q Bi iene you a document entitled RR which bears 
the date of April 13, 3968. ..¥ ask you 1f you are Boned ae! 


with the document of which that is a copy? 


A I am. 
Q By the way, do you see the signature there? 
A Yes. 


Q Is that your signature? 


* * * * * 


were several facets to the Fugazy business in 1967. Do 


you recall from which facet of the business the company 


derived the greatest income or revenue? 
THE WITNESS: No, sir, x ao not. 
BY MR. MCKAY: 

Q . Do you know a facet of the business consumed 
the most time as far as the personnel were concerned, if 
you know? 

A I don't specifically know. 

THE COURT: Would ere the franchise 
program as it existed in 1967? 

THE WITNESS: Yes, sir. 

The main thrust of the company's marketing 
effort was — made through a franchise program. The 
17 ha wre icine iad the company had concluded that in order be 
18° have a viable marketing arm it would engage outside people 
in the marketing effort. These outside people would have 
a financial interest in the operations of an office. They 


operated these offices under the aegis of Fugazy Travel 


Bureau. 


B2 Q Do you know how long before you jo ed Fugazy 


Travel Bureau that it had established its franchise program? 


a 2 %& 8B 


A I do not. 


* * * * * 
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24. of business. You have indicated, I believe, that there ‘ 
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revenue from the initial franchisees than it got from these 
other payments or vice versa? 


A I don't recall specifically. In order to answer 


_ your question I would have to have an awareness that I 


don't now have of the exact numbers that came from each 
individual source. I could make a presumption, but I am 
not able to recall. 

THE COURT: Did you keep a record of payments 
made by different franchisees and, if so, would you describe 
the records which you kept? Some sort of cash receipt 
book or other vesenses 

A We had the ordinary books of entry any company 
would maintain. We would have cash receipt books and in 
those respective pooks we would indicate that source of 
receipt from the franchisee, whether it would be the fran-. 
chise fee, payment for advertising, cooperative advertising, 
royalties, or whatever. 

Q In return for these payments by the franchisees 
to Fugazy Travel Bureau, what was the franchisee supposed 
to be g2tting in return? 

A. Let me —_ and recreate the whole program. 


The initial franchise fee of $20,000, $10,000 


of that was returned to the franchisee upon the opening of 


an accepted office. That was to provide initial working 


a 
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2 eaves fis: that office. The offices operated under the 3 

3 aegis of the Huoaey name. I am not an expert in regulatory 3 
! 4 auttnrittes with respect to the International Air Travel | 

5 Association or the Air Travel Conference, but at that time, 

6 as I recall, the franchisee could not operate in a doing- 

7 business style as Fugazy unless he was actually part of 
| 8 the Fugazy umbrella. | : | yk ! 
i 9 What did he get? : 

10 He joined with us in the development of a 

11 marketing concept and he shared with us the fruits of that 
| 12 development. ! 
| 13° || Q Were there any fruits to be shared? 

14 MR. FREDERICKS: Your Honor, I have to object 

15 to that question. P 

16 THE COURT: Yes. I think that the form is 

17 improper. | : | 


and whether the witness knows if they made money or did not 
make money, you saaey inquire properly. | | 
BY MR. McKAYs | ; | 
Q How was this initial franchise fee payment 

- booked by the Fugazy Travel Bureau? 


A It wes recorded when received. 


Q In what amount? 


18 If you want to inquire about the franchisees 
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A Fugazy Travel Bureau.. 
Q ‘Now, when the assets of Fugazy Travel Bureau 


were acquired by the Diners' Club, was this franchise program 
part of the assets acquired? 
A -.-Let me respond in this way: The Diners' Club afte 
the acquisition continued the franchise program. 
Q ‘6 the same manner as you have just described? 
MR. FREDERICKS: Objection, your Honor. 


THE COURT: Overruled. 


A Basically it didn't change. 
a And then Diners' set up a whelly owned subsidiary, 
Diners/Fugazy to operate it. | 
MR.FREDERICKS: I object. 
THE COURT: I know he is leading, But. wel 
let him. es, Ci 
MR. FREDERICKS: it is a statement. It i not 
even a question. 


THE COURT: I will put a question mark at the 


EE 
ET 


end of it. ° It isa question. Can you answer it? 


THE WITNESS: The result and the entity from the 
sale ended up something called Diners/Fugazy. The initial 
entity as I previously testified was exactly the same name as 


the prior entity except it was Mcorporated from a different 


state. 
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1 mmbr 8 - Phillips-direct 
2 °Q Just so we have the terms straight, Mr. Phillips; 
3 the term diesdbianle can be used to describe Fugazy Travel 
4 Bureau when selling neeees:. 
5 "MR. FREDERICKS: I am going to object to the : 
6 | euestion. 
7 THE COURT: You had a franchise program. Before 
8 the acquisition by Diners’ Club who was the franchisor and 
: 9 who was the franchisee? | 
Tt) THE WITNESS: Fugazy Travel was the franchisor ee 


13 
4 
15 
16 
7 
18 
19 
| 


and whoever ultimately came to operate a particular location 
was the franchisee. 
THE COURT: After the Diners’ acauisition who was 


the franchisor and who was the franchisee? 


THE WITNESS: Much the same, except there were 
a series of names. I. will go through it for the edifi- 
cation of perhaps myself. Because of the conference, 


appointments within the name of Fugazy Travel Bureau, 

it was determined by the Diners' Club that it would create 
20 an entity, Fugazy Travel Bureay, Inc., organized ina 
21 different state. Therefore, it facilitated ror a point of 
time the transfer of appointments. Subsequently, that entity 
became Diners/Fugazy something or other. “In each uf these 


cases this entity, whatever 1t was called, was the franchiso 


in .much the same manner as the old Fugazy Travel SBureau had 


————_—_—_—_—_—_— 
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been. That old Fugazy Travel Bureau then b came known as 


F.T. Ventures just to get rid of conflictof name. 
THE COURT: Did F.T. Ventures continue to serve 


as franchisor after it was formed? 


THE WITNESS: No, sir. Any Tight, title, and. inter- | 


est in the franchise program, which become F.T. Ventures, 
was sold to the Diners’ Club. F.T. Ventures then did nothing 
except wind itself down. 
Q What kind of expenses did Fugazy Travel, Bureau 
incur ‘4 administering the franchise eroeoant 
MR. FREDERICKS: Objection, your Honor. 
THE couRT: Lt. is ere open-ended question. 
i think if you. can refine it down to component parts I will 
permit it to be asked, not in the rather broad form you have 
it now. itis not clear as to date. It is not clear in 
other vector ks, | He Se ; 
Q. In '67, were oo certain expenses directly at- 
tributable es, aie administration of the franchise dcececite 
A Yes. We had franchise salesmen, we had tranchise 
administration people. So we had people costs, and the 
attendant cehetne eoneues to’ people costs -- telephone, 
a piece of the ren;, travel and entertainment, if any. 
8) As the sizeof the franchise program increased in 


'67, did these expenses increase as well? 


* *, & k& & 
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THE CouRT: nee ae | | 
MR. FREDERICKS: I will withdraw that. ; 
A My recollection is approximately $2 re 


Let me clarify that. That took the form of 


direct investment and guaranteed bank debt. 
Q: Did Mr. Marx ever tell you that he regretted 


having gotten involved in the Fugazy Travel Bureau? 


ee ee MOE 


A No, but Mr. Marx did tell me he didn't want to 
put any more money into it. 
O « Did he ever tell you that he wanted to extri- 
cate himself from Fugazy Travel Bureau? 
MR. FREDERICKS : I will object on that. 
This is clearly leading his witness. I don't think it is 
proper under the rules. I have choked ‘Hike legislative 


| 
history on that rule, and I don't think this is proper, 


to lead this witness at this time. 
THE COURT: I am going to allow the question. 
Do you have the question in mind? 
THE WITNESS: I would like to have it repeated. 
(Record ciel) | 
A I don't recall. He indicated to me he didn't 
want to put any more money into it. 


I. guess I concluded from that-- 


* THE COURT: Not what you concluded. 


I 


24 
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In other words, his statements to you were 
-along the line: I don't want to put any more money into 
this operation, or whatever? 


THE WITNESS: I believe so. . 


Q When did Mr. Marx tell you that? 
‘sh . & think soon after I joined the company. 
Q These franchisees were to operate, essentially, 


the same kind of travel business as the Fugazy Travel 


wholly-owned offices had been operating? 


MR. FREDERICKS: I will object to:that question. 


_: THE COURT: Sustained. 
Q Did the business of the franchisees differ in 


any way from the Fugazy Travel Bureau wholly-owned travel 


offices? 
~ A. Not that I can recall. 
Q Between 1963 and 1967, did Mr. Marx ever tell 


you that he had put additional moneys into Fugazy Trave: 


Bureau? 


MR. FREDERICKS: May I get the period of time 
again? 
‘THE COURT: I think the auestion is objection- 
able as to form. 
MR. MCKAY: I will rephrase the question. 


THE COURT: You may. 


| 
| 
3 
| 
| 
| 


| 
{ 
| 
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A Yes. 

Q What is the date of that document? 

A August 22, 1967. | | 

Q Does that refresh your recollection as to when 


\ 
m7 


the 1966 Fugazy Travel Bureau financials were delivered , 
to Diners'? 

A It certainly does. August 22, 1967. 

Q Can you tell us when the Fugazy Travel ne 
financials were normally completed at the end of a period, 
Mr. Phillips? 

MR. FREDERICKS: Objection to the form of the 
question, your Honor. | 

a COURT: Sustained as to form only. 

In 1967, how frequently were financials pre- 
ne by Fugazy Travel? Marthly? Quarterly? Semi-annually 
Annually? Some other time? 

THE WITNESS: I don’t not recall, your Honor. 

Q The 1966 financials, were they for the year 


ended September 30, 1966? 


“B® Is that what the letter says there? 
Q Yes. 
A Then they were, yes. 
Q Do you know, ery ee how long it took to 


prepare year end financials for Fugazy Travel Bureau? 


: 


a 


@ 


So & & & 
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; A Well, no, because my talks at Diners’ Club 
didn't start untilafter this wan completed. 

Q Well, do you recall yourself and Mr. Fugazy 


talking about June 2lst as the first date that you spoke 


ne LL ALE LL CL 


to Mr. Liftig or somebody about a possible agreement with 
Diners‘ Club? | 
A aoe is right, and this was signed the 2lst 
of June--I mean the 19th of June. 
: Q Now, let's look at Exnibit YY, which was signed 
on the 22nd of June. 
A Yes, my discussions with Mr. Lifticg,, I x,ecal] 


I testified, were very, very preliminary discussions where 


they approached us about the possible sale of Travelco to 


Diners', and he was simply a business broker who met witn 
Mr. Fugazy and then met with me. 
Q Look at the last page, the verification page 


on Exhibit YY. 


Q Yes. 
A Yes? 
Q Do you see the notarization of your signature 


| 
\ 
{ 
| 
| 
| 
A The last page? | 
| 
by Mr. Adler? | 
\ ‘ . | 
MR. FREDERICKS: Your Honor, I would.like to | 
know which page we are talking about. 
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A Certainly. : | 
2 In New York? 
A In New York. 
Q Do you know if Mr. Fugazy spoke to Mr. Fruchtman 


when you were not present? 

A ves, he did. 

Q Prior bes wae arrangement, had Mr. Fruchtman 
ever been in the eeaoul business, to your knowledge? 

A Not to my knowledge, 

Q Where did Mr. Fruchtnan live in 1967? 

A He lived in Ohio. 

Q Toledo, Ohio? 

ye Yes, Toledo. 


Q Do you know why Mr. Fruchtman was interested in 


going‘ into’ the travel business? Did he ever tell you? 


A No, he never did tell me. P 
Q Do you know why to this day, sir? 
| A&A I understood that he wanted to get into the 


travel business because ne thought it had great potential 


and it also has certain advantages . 


Q Did you ever ask Mr. Fugazy's opinion about 
Nr. Fruchtman's qualifications or credentials to run a 
travel office? 


A “I discussed it with Mr. Fugazy. 


e 
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A No, I don't. ‘ 
Q There is mention in Exhibit YY of a note of 


$175,000. Do you see that in Exhibit YY? 


A - Yes. 
Q Was that note carried as a note receivable by 


Fugazy Travel at thetime of the Diners' acquisition? 


A I don't recall. 
Q Do you know whether Diners' paid for that note 
receivable? 


A (Ne, T don’t.” 
Q ‘Please turn to paragraph 4.6. Do you recall 
any discussion with Diners' Club about the matters covered 


in 4.6 of Exhibit 5? 


A I don't recall any specific discussions. Obviously 
there were. 
Q Did anybody at Diners’ Clubtell you they wanted to: 


make certain you.and the Messrs. Fugazy had no interest os 
the Travelco office? 
A om I did hear. that. 
-A + Did they tell you what the reason was? 


A =6©Yes, they did. 


-Q What was the reason given to you? 
A Mr. Bloomingdale told methat he felt ~ and I agrecit 
with it -~ that there should be no conflicts of interes: ‘wal 


that Diners' Club should own the entire Fugazy Travel coupler. 
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the Travelco office? 


- a-1423 


Q Did reds de ait, elds tad at Diners! Club | 
that they were not going to make that deal darlene, lies 
got this representation from you neat Messrs. Fugazy? | 

A ‘No, they didn't. Everybody agreed on that 
in principle. | 

(Defendants' Exhibit EEE marked for identifica-. 

fhe) 

Q I show ae Exhibit EEE and I ask you if that's 
your signature. 

A -—s That is my signature. 


MR. SANTORA: I offer this document into evi- 


MR. FREDERICKS : No iwebiae. | 
THE COURT: It.will be received. 
(Defendants' Exhibit EEE received in evidence.) 

Q: . October 30, 196%, did you have any direct 


é 


or indirect interest in the office of Travelco, New York?: 


i nn cee 


A i didn't think J Nad wat this documer.t makes 
me wonder. 


Q- Do you recall any interest that you had in 


A No, I don’t. 


(Pause.) 


MR. FREDERICKS: While they are marking exhibits 


‘that has been marked in evidence. This appears to be the 


* evidence. 


this. May-I attach it to the exhibit? 
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may I ask that this document be substituted for the one 


Ce ieannaiiied 


original that was marked in the Phillips' examination. 


<e ee ae tenon 


isa difference —— size holes, the second page and 
the third isieuee Look at the difference in the punch marks, 
ei, two, and sities | » A 

THE CouRT: It is not a very good Xerox. 


‘MR. FREDERICKS: That's why I want this in 


THE COURT: I will permit that. 


catia risa Fag 


Where is Exhibit YY? 


I would point out to your Honor, that there 
| 
: 
MR. SANTORA: Here it is, your Honor. 
THE COURT: With counsel's wiieeine I will 
substitute the copy of this document which was marked | 
originally at Mr. Phillips'debosition, which contains the 
original marking. 
MR. SANTORA: Whose file did that come fron? 
MR. PREDERICKS : From yours. | | 
MR. SANTORA: Where did it come from just nov? 
May I see it ietetiye | 
THE COURT: You may look at it. 


MR. -SANTORA: I don't have the time to reac 


EEE 


bet 
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THE COURT: No.. Read it now. _ 
_(Pause.) ce 
~MR. SANTORA:, All right, your Ilonor. “iy 

THE COURT: I looked at it already. I would _ 
not have suggested a substitution if I thought there was 


a difference between them. 


| 
| 


We are substituting exhibits, ladies and gentle- 


men. 
Let's move along, counsel. 


(Defendants' Exhibits FFF, GGG, and HHH markea 


for identification.) 
BY MR. SANTORA: 


Q I ask you to look at Defendants’ Exhibits FFF, 


ca me mene 


GGG and HHH. I ask you, sir, with respect to Exhibits 
GGG and Hill] if your signatures appear there? 


A Yes, they do. . ; 


Q And with respect to-FFF, have you ever seen 


a copy of that agreement before? 


ne oe et eee eR 
ee D 


A i don't recall. 


Q . ZI ask you to look at paragraph 3 of Exhibit re. 


Frank lin-- 


IT ask you if you have any recollection of a loan from the 
MR. FREDERICKS: I object, your Honor. Thu 


document has not been offered in evidence. To ask him if 


Le NET EET 
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2 he has any cauntipeetan eebacien to dcneents. I think that 
3 -Ls improper. | 
‘ ) oe THE COURT: Yes. The form is not proper. | 
5 _ Whether or not he ever saw the document —— | 
6 it may be used to refresh his recollection, but the forin | 
7 as it is starting out is, in the Court's judgement, im- 
3 proper. 
9 Q Does paragraph 3 refresh your recollection as | 
10 to what sum of money was involved in the transaction in- | 
ll "volving the sale of the office to Travelco? | 
12 A No, it does not. | 
13 — Q pone the date appearing in paragraph 3 refresh. 
14 your recollection in any way as to when Fugazy Travel was | 
15 paid? : | 
16 ee A No, it does not. 
17 Q Please look at Exhibit GGG. 4 believe you —e 
18 that is your signature. I nengee if you had any discus- 


sion, if you can recall 


on or about October 13, 
discussions with hin. 


in evidence. 


THE COURT: 


any discussion, with Mr. Fugazy 


1967 ‘concerning this document? 


A. I don't recall it, but I probably did havi 


MR. SANTORA: Your Honor, I offer Exhibit 666 


Is there anv objection? 


16 


"me the other document I can go through them both at the 


same time. 


offered the other one yet. 
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MR. FREDERICKS: 1 fet vnwsitiath thin tbenuae. 
I have not had an opportunity to review it. 

THE COURT: Was this identified in the pre- 
— 

MR. SANTORA: Yes. It was examined on depo- 
sitions. | 7 
THE COURT: I will wait. 
(Pause.) 


MR. FREDERICKS: Might I suggest if he gives 


THE COURT: I suggest you take this one which 


is five pages long and then turn to the next. He has noc 


MR. FREDERICKS: With Exhibit GGG I can suggest 


! 
| 
: 
| 
| 
| 
| 


that paragraph 5-- ’ : 
THE COURT: I have read. it, and 7 think that 
that's what you are offering. I read the others ana i 
think that would be the thrust of it. 
| Counsel tick: Glee his attention to that. 
(Pause.) 
MR. FREDERICKS: No objection, your Honor. 


THE COURT? Dt will be received. 


- (Defendants! Exhibit GGG received in evidencrn.) 


od 
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the Fugazys having indemnified Mr. Fruchtman in connecticn 


~ A-1428 
a 
Q Do you see paragraph 5, sir? 
THE COURT: The last page. 

A - Yes. : 

fe) - Do you recall having any discussions about 
with the sale of Travelco's of fice? 

A Yes, I do. 

Q Do you see in the top line of paragraph 5 
there is a reference to an agreement? 

A | . en 

Q | Does that refresh vour recollection as to whethei 
you have seen Exhibit FFF, sir? 

A No. I don't think I have ever seen it. 

Q : When is the first time you discussed with Mr. 
Fugazy that hes had indemnified Mr. Fruchtman in connection 
with that sale? ; 
MR. FREDERICKS: Objection to the form of the 


question. 


THE COURT: © Sustained. 

Did there come a time--~ 

MR. shone I thought he had already said 
that. 


THE COURT: I. don't Chink so, 


Q Did you have.a discussion with Nr. Fugazy oi! out 
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his and his hrother's indemnity agreement with Mr. Frucht- 


Man concerning Travelco? 


A Yes. 


Q Do yor recall when that was? 

A Slightly before the agreements were signed. 
.Q Which agreements? 

A The agreements for the option. 

Q You are talking about the June. agreements? 

A Yes. 

4) And Mr. Fugazy, did he tell you why ‘he eee 


indemnifying Mr. Fruchtman? 


A yes. 
Q Why yas that? 
A Because Mr, Fruchtman requested it. 
—Q Did he tell you why Mr. Fruchtman requested it? 
A Because Mr. Fruchtman felt that he knew very . 


little about the travel business and he was buying into a 


va 


“business he knew nothing about, and that the Fugazys knew 


all about, so he requested he have some indemnificacion. 

Q At all the times you were at Fugazy Travel had 
Puygazy Travel ever indemnified a purchaser of a Fugazy 
office before this occasion? 

A wee that I can pecolieot,. 


MR. FREDERICKS: I object to the form of thu 


le 


Ce ent 


ps 
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- question, your Honor. 


THE COURT: It has been answered, The jury 


hearg it. I will let it stand. He said not that he recol- 


Q Mr. Marx, do you recall: having any discussion 


lects. be 
Q ‘bid you have a discussion with Mr. Fugazy as. | 
to ici Mr. Summerlin's, indemnifying the Fugazyvs? | | 
A “The fime is a little vague. | | 

Q Look at paragraph 5, towards the middle. : 

A Yes, I see that. | 

| 

{ 

4 


with Mr. Fugazy about your indemnifying him for some indemnity 
he might have to give to Mr. Fruchtman? | 


| 


RQ. Do you recall when that wae that he first : | 
discussed it with you? roe a | | 
A I don't recall it, but 2 neste it was arouiid | | 
the time this was signed. | 
© . Why did you give such an indemnity? | | 
MR. FREDERICKS: Objection. 
THE COURT: ee will allow it. It is a very 
broad question. It calls for a broad answer. | 


A I gave the indemnity because I felt if the 
“Pugazys were indemnifying him we should share half of the 


responsibility. 


question. 


‘event that the FPugazys did, in fact, indemnify Mr. Frucht- 


from Travelco prior to the‘ liquidation of the corporation~- 
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Q : So the way ‘las was set up, at the Fruchtman 
lost money = the transaction of business of Travelco that: 
sie would be paid up by the Fugazys and then if the 
Fugazys had to mare that magiwan they would get it inden- 
nified from you and Mr. Summerlin; is. that it? 


MR. FREDERICKS: I object to the form cf the 


THE COURT: Sustained. 


Would you describe what was to happen in the 
man? 
THE WITNESS: As I read this, your Honor, Nr. 


Fruchtman did not receive payment in full of the $100,0u0° 


fas MR. FREDERICKS: I object to the witness reaii-- 


ing from a document that is net marked in evidence--unless © 


é . 
it is. I don't think that document is, but let me know 


what; document he is reading from. 
THE WiTNESS: GGG. 
MR. FREDERICKS: Then I will withdraw my 


objection now that I know what the document is. 


THE COURT: Tt 2s in evidence. 
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A In other words, if Mr. — lost sanctus 
pad he did not get ea by Travelco, he would get paid 
50 per cent by the Fugazys and 50 per cent by Marx & Conm- 


‘ ot 
pany and John V. Summerlin. 


~ ¢ Mr. Marx, did Mr. Fruchtman really buy the 


office of Travelco or did he put up some money so the 


Fugazys could buy the office from Travelco? 


A He bought the office. 

Q Did you disclose this indemnification agreeiunt 
‘to Diners' Club in 1967, Mr. Marx? 

Q Did you have any discussions with Mr. Fugazy 


| 
' 
A I don't recall discussing it with them. | 
| 
| 
¢ 
as to where the money was going:to come from to pay down | 
the $150,000 to Mr. Fruchtman that is mentioned in this | 
: | 
agreement, GGG? | 
MR. PREDERICKS: Objection, ygur Honor. 
THE COURT: Sustained as to form. 


Q You gre on an indemnity on GGG and so are the 


Fugazys with respect to ir. FPruchtman in the amount oi 


on or about October 13, 1967, as to where the money Wés 
coming from to pay back the $2.0,000 to Mr. Fruchtman? 
MR. PFREDERICKS : I object to the testimony of 


$150,000. Did you have any discussions with Mr. Fugazy | 
| 
| 
| 
counsel and the form of the question. 
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THE COURT: Rephrase the question. 


Q How was the $100,000 to be paid to Mr. Frucht~ 


MR. FREDERICKS: Objection. 
THE COURT: Rephrase the question. In the 
event that Mr. Fruchtman sustained a — up to $100,000, 
was the to be indemnified? 
| THE WITNESS: Yes, Sirs 
THE COURT: ‘Will you describe the manner in 
which he was to be indemnified and by whem? 
THE \jITNESS: He would be indemnified for rig 
oxeine $100,000 if the company, Travelco, had lost that 
much money, and 50 per cent of this, or $50,000, would be 
put up by William and Louis ae ie half each, 40 per cent 
would be put up by Marx & Company and 10 per cent by John 
V. Summerlin. 


4 


Q At the time the original agreement was signed 


on June 19th had there been any discussions to your knowl-. 


edge about an indemnity to Mr. Fruchtman? 


A Yes, there had been discussions, 
Q Who had been discussing that? 
A Mr. Fugazy. 


With whom? 


With Mr. Fruchtman. 
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Pa ene 


Q Do you know why the indemnity was not included 


in the June 19th agreement? | 


A ' No, I don't. 


Q You have said what would happen if there weve 


losses. Can you tell us what was going to happen Lf there 


A We had no liability. 


t 


a 


Q The nvofits would be used to pay the $100,009 


| 

| 
had been profits? 4 | | 

| 

| 
to Mr. Fruchtman? | 


' 
1 


A _ The profits would be the profits of the corpora- 


£)0n. 
Q Which. is Travelco? i 
A Yes. ' 


THE COURT: As I understand, in addition tc 
the $75,000 cash vayment Travelco would pay en additicnal 
e 
$175,000 over a period of five years? 4 


THE WITNESS: Correct. 


be made? 


THE WITNESS: As I recall it, Fugazy Travel | 
Bureau. | 
Q If at any time in '67 or thereafter whenthe 


Fagazy Travel Bureau received any money from Mr. FPruchtiiaa 


, 

§ 

| 

1 

| 

| 
THE COURT: And to whom would those payments 

| 

| 
that would be in connection with the sale of Travelco, | 


* x &. 
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A Yes, I do. 

Q | Do you recall having discussions with the 
person who signed that document prior to receiving a copy 
of that document, sir? | 
A ‘Yes, I do. 

Q “Did you hae any discussions a, that document 
with Mr. ec 

A I don't specifically recall it. 

Q Do you recall discussing that document with | 
anybody at Diners' Club in erie of '67? | 

A Not this document, no. 

Q Please look at Exhibit L for identification. 
Do you recall discussing that document with anybody at 
Diners' Club in 1967? | 
| A I don't really. 

MR. SANTORA: Your Honor, I offer Exhibits K 
and L previously marked for identification in evidence. 

THE COURT: ‘Let me hear you, Mr. Fredericks. 

MR. FREDERICKS: May I approach the side bar? 
i Sanit think I would like to discuss this in the presence 
ef tha jury. 

THE COURT: You deasetveits 


MR. FREDERICKS: Yes. 


nn ee cummmmasnememeimemmemmanamenmall 


SHE COURT: All Fight, you may approach tl 


sachet entities iene 
* 
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side bar. 

. (At the side bar.) 


“MR. FREDERICKS: I object to L very strenuously. 
I don't think K is relevant to the proceedings. i don't. 
think there is a proper foundation. We briefed the matier 
and you a me on K before and I am going to renew that 
objection. 

As to L, I suggest your Honor there is clearly 
no relevance to L under any circumstances. peers has | 
‘shown to.this Court and marke@ in evidence a release, 4 
dismissal and satisfaction of this Tower lawsuit in Anygust 
o£ *67 eter en Diners! deal was consummated. There is 
no question in my mind that had: there been any relevancy. 
of any kind, which I suggest there was na the fact that 
this lawsuit was terminated in August of 1967 when the 
deal —_ not concluded until a certainly, you cannot 
argue that one is obligated to disclose to Diners' the 
fact that Tower Corporation and Fugazy had a lawsuit which 
was settled nefoue the deat or consummated. 

THE COURT: I don't know also that the complains 
for example, is verified by the witness, which might wake 
a difference. I have in front of He an unverified cain- 
plaint. 


‘MR. SANTORA: -‘That is the one I got from Lise 


ad 


qa. 
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Court file. I can inquire about it. 


When the. matter was first presented to is 
as I recall it, you indicated relevance, particularly in 
relation as ie Fugazy. The main reason for it not being 
received ae het time was: the allegation of surprise, and 
that has been cured and I chonght there nes been discussion 
in connection with the sale which started in June of ‘67, 
plus, as you know, we are arguing that the settlement its 
self at that time is a point that is part of our case. 

MR. TOLAN: Your Honor, we briefed this whole 
matter, submitted briefs to the Court, as well as a bound 
volume of all of these.documents. I think our position 
with respect to that is contained in there. tt a8 Hiqhly 
prejudicial. It has nothicie to do one this ee. and 
senate to eongenibiat issues and allegations and settilc- 


& 
ments of lawsuits. — é 


We submit, your Honor, that for the reasons 
stated in our brief the objection should be sustained. 

MR. FREDERICKS: Your Nonor, it is page 411. 
Hay I also add that Rule 403 expressly provides that 
although relevant, evidence must be excludece if its prc- 
bative value is substantially outweighed by the danger 
of untair prejudice, confusion of issues, and misleading; 


the jury, or by consideration of undue delay, waste 1 


fae 


} 
H ~ 
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time or needless presentation of cumulative evidence. 


a suggest, your Honor, that this is clearly a 


agreement of October was signed. There is no question wf 


6 a resolution of that. It has been produced by counsel in 


“4 this courtroom. I think it gets us involved in an areca 


8 which is beyond the consideration of the issues before 


tangential issue. This matter was resolved before thi: | 
| 
{ 


s this Court. 
10 , I submit it is prejudicial. And, beyond tuat, 


11 “43t is a matter not between the parties in this litigation | 
12 jn addition to everything else. I suggest that under «11 | 
13 the eek that ehhe document is totally improper. | 
14 MR. SANTORA: Your Honor, may I be heard at , | 
15 this point? | 
16 i | THE COURP? Yess | 
17 MR. SANTORA: rt te haan tune it. is ne 
18 ottoman as to Mr. Fugazy, ‘and it has been said about 
19 tir. ‘Fugazy on one occasion by your Honor that Mr. Fugazy | 
20 was in many ways the chief asset of. the company and @ lan | 


21 who was going to move into an administrative and executive 


23 of the company. 
21 ‘ I just elicited from this witness that he dia 


pa) not Giseuss these matters with Diners' Club. It is directl) 


22 || post, giving him a considerable power over the operaticu | 
1 


cecsconemnitamnum scitapeassigietistt SOE SLCC AAA SLATE LCOS ICAL ALL OIE NE 


: 
i 
| 
| 
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. the highest degree of relevance. 
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3 


related to our econteeolati.. I think counsel's argument 
goes to wedukt, but, certainly, the existence of this 
claim and peak site. the lawsuit from which it arose, 
the nature of that suit as set cuits te the argument, is 


I think the prejudice he talks about is in- 


evitable from the relations between them. That has nothing 


to do with the relevance of it to the extent that this 
thing could possibly be prejudicial. It is only because ~ 
of its relevance to what “ane on in 1967. | | 

MR. FREDERICKS: Mr. Santora says it is rele- 
vant. I don't know how a case that was settled in August 
and not involving the parties in this litigation can in 
any way be relevant to the agreements that were signed 


in October. 


. e 
MR. SANTORA: In that connectjon, your Honcr, - 


and that brings us to Exhibit N, which is the affidavit 

I had offered before of Mr. Marx on this case and which 
your Honor aia not receive on‘the plaintiffs' case, be- 
cuuse, aS your Honor recalls, there were statements in 
these about the need to settle the Tower case so he could 
se]) it, this document even ties in with. the ether twa, 
larcause that is ere what they were saying. 


He said there was a fraud.arising from 


LS TST TT 


9 eee came 


e & 8 OR 
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negotiations with Fugazy. He came up to August '67. He 


‘settles it while he is negotiating with Diners' Club, and 


then takes an assignment of a claim against Fugazy, which 


he then offers to the man who is going to become president 


of the company, and the company does not even know about 


that. He did not know for three years he was sitting there 


with a claim against the man. 

MR. TOLAN: Which claim? 

THE COURT: It has been represented to the 
Court that the lawsuit set forth in the perme re max’:ed 
Defendants' Exhibit L for identification, was settled and 
discontinued. 

Under the circumstances, I am not prepared to 
receive the unsworn complaint which om have here. By 
saying that this in some way goes to Mr. Fugazy's char- 
acter, it would seem to me that the prejudicial effect of 
this unsworn complaint outweighs its probative value. 

| I am prepared to rule on L. 
MR. SANTORA: May I say that the memorandum 


of intent was signed prior to that settlement. I don't 


think this witness will have any difficulty identifying 


this as a complaint that was filed by his company under 


_his auspices. 


In other words, I am saying while we negotiated 


| 
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in June of 1967, as to an event that happened in August, 


1967, concerning things of this nature, while they may 


have a prejudicial effect, I don't see any evidence of a 


prejudicial effect. I think it is quite crucial to our 


counterclaim to have what was discussed and what was not 


discussed. 


Court now? 


THE COURT: What is your representation to the 


That this complaint of a pending action in 


this Court which was, as I understand it, settled and 


dismissed before September or October 10, 1967, should be 


admitted? 


I think you are going to have to explain it 


just a little more than you have. 


MR. SANTORA: Let me say this: The June 30th 


statement, which was to be provided under the memorandum 


of intent which was signed July 18th, and that financial 
® 


came and included this lawsuit as a settlement of a promis- 


sory note. 


HR. FREDERICKS: That is erroneous. It did 


not include it at all. Those statements were prepared 


according to the date on them, September 13, 1967, for the 


period ending June 30th. 


Now, they were not on it because they were 


prepared in September and the lawsuit was resolved in 


August. 


so ae: 


= 
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‘plaint was duly filed in this Court? i 


cn 
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THE COURT: Are you telling me that this com- 


MR. SANTORA: I don't think he ever filed it. 

THE COURT: I see no civil number on there. 
He never filed it at all? Under the circumstances, the | 
document not even apparently having been filed in this 
Court and being unsworn to, the maker of the document not 


being on the stand and available for cross examination, 


sccecriicitrhai 


there appearing to be an attorney's signature there, not 


the witness' signature, for all those reasons the objection 


is sustained. 


MR. FREDERICKS: I withdraw the objection to | 
THE COURT: With reference to Kk, that objection | 


is being withdrawn and that is received. 
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1 pgbr 10 Marx-cross 
2 to the document, Mr. Fruchtman. 
3 . Q Do you recall seeing it again after that, sir? 
4 A No, I don't. 

| 5 Q I show you what is Defendants' Exhibit K in 

6 evidence, which is an assignment, ladies and gentlemen, 
7 dated August 22, 1967 to Marx & Co., Inc., a New York 
8 corporation, from George E. Allen, a successor trustee of 
9 Tower Credit Corporation, et al. 
10 | Mr. Marx, tell me the circumstances surrounding 


your obtaining that assignment? 


A This was the culmination of a rath_r lengthy and 


extensive negotiation relative to notes that were originally 


outstanding in the purchase of Fugazy Travel Bureau in 


1963. Those notes refer to $900,000 and they were settled 


—_ —_ i — — _ 
top) a ae w ee be 
eee 


: 
| 
a 
$265,000. 
W In the course of this final settlement there had 
18. been some escrowed securities for Louis and William Fugazy with 
19 Tower. Ifyou will recall, Tower was the company that 
20 I bought Fugazy Travel from. In the final settlement those 
21 || claims or those protections were assigned back to me. 
ca Q I show you what is Exhibit 45 in evidence, the 
23 defendant Diners' Club listing spehivations and I.ask you 
2A whether or not the footnote to the financil sttement, 
25 paragraph, relates Ke the transaction that you have just 


22 
23 
2A 
25 
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terminated? 

A I-don't sears sama A. 

Q Do you remember if anyone gave notice to Diners 
as to when that option was to expire? 

A That option was in the document. 

Q Did you give notice as you were required to? 

A I certainly didn't. Maybe it was done by my 


attorneys. 


Q Do you know when the Travelco option was exercised, 


if ever? 
A No, I .don't. 
Q In wale to Mr. Fredericks' questions you said 
that Exhibit K related to some stock that was escrowed 
to Mr. William and Louis Fugazy, do you pena that? 
A Yes. 
Q Do you recall that the editions of the claims 
were you were getting this assiqnment? 
MR. FREDERICKS: I object to that. 
THE COURT Sustained.- 
Doesn't the assignment speak for itself, counsel? 
Q Do you know the nature of the claims out of which 
this assignment arose? 
MR. FREDERICKS: | I will object tothat, your 


Honor. 


| 


| 
| 
| 
| 
| 
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THE COURT: Overruled. 


MR. FREDERICKS: There is no testimony there were 
any claims. It is “claims if any." This presupposes -- 
THE COURT: Go back one question in view of the 
"if any". 
Sustained. 
You may inquire. 
Q Do you know what claims Tower had against the 


Fugazys that were assigned to you in this document? 

A There were no claims. tt ee ner an overall 
legal document in which at the time of the purchase by me 
the claims that the Fugazys may have had against Tower were 
set up and these claims which were non-existent were 
transferred to me. 

Q . Were Bienes claims due or based on breach of 
wieeunenee and representations, *to your knowledge? 

MR. FREDERICKS: Objection, your Honor. 
Counsel is testifying, not the witness. 

THE -COURT: Overruled. He has asked a question 
"to his knowledge". 

A I do not know the answer to that. 

Q When you got this assignment, did you discuss ie 
with Mr. Fugazy at all, Settee K? 


A I sdid not; no. 


2 
| 
| 
| 
| 


| 
| 
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AFTERNOON SESSION 
2:00 p.m. 

(Jury in box.) 

THE COURT: . Good afternoon, ladies and gentle- 
men, | 

You may proceed, Mr. Santora. 

MR. SANTORA: The defense calls Mr. William 
Fugazy. 
Pi DRIAN DENNIS PpCK ES recalled 


as a witness on behalf of the defendants, again 

being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. SANTORA : 

z 8) tie, Pupaee. I put before you Defendants' Exhibit 
FFF. I ask you to look at the signature page, please, 
and tell me if that is your signature. 

A It would appear so, yes. 

Q Is it your recollection that on or about 
August 1, 1567, you were a shareholder in Travel.co? 

A August lst? I would say so, yes, sir. 

MR. SANTORA : “your Honor, FFF was offered be- 

fore. i oetfer it again. | 


MR. PREDERICKS; No objection. 


ee nn ee 


4 


~s 


ero wrartnanrraen oa RTS TAPES ETE a 


mmjp 2 | Th W. Fugazy-direct 1520: 


describe it? 


A1447 


THE COURT: Received. What is it? Will you 


THE CLERK: It is an agreement dated 8/1/67. 


(Defendants' Exhibit FFF received in evidence.) 


Q Mr. Fugazy, do you recall how long your indemnit | 
requirement to Mr. Fruchtman remained in apbeot after oe 
1, 1967? 

A No. 

Q I show you Defendants’ Exhibit EEE in evidence 


and ask you if that is your signature appearing on the 


bottom? 
A Yes. | 
-Q With respect to FFF, the agreement of August 

1, 1967, will you please look at ies. See paragraph? 


Is it your recollection that the owners of the 
e 
shares of Travelco were William Fugazy, L@uis Fugazy and 


Erwin Fruchtman? 


A When? 
Q August 1,5 1967. 
A Correct. 


MR. SANTORA: I would like to read to the jury 
from Exhibit EEE in evidence, if I may. 
TUE COURT: You. may 


(ir, Gantora. reads to the jury from Defendants’ 


. 
ee Se NE LETTS 


* © b& FR 


mmjp 3 : W. Fugazy-direct 


Madison Avenue at 43rd Street? 


‘to. 2 fee] 1 must object at this time respectfully to 


Nate ae A1448 


i521 
Exhibit EEE in evidence.) 
| Q The reference to fravelco, INc., a New York 
corporation, is that the corporation that owned the office 
at 342 Madison Avenue? 
A That is correct. 
THE COURT: BEE - dated October 30, 1967. 


MR. SANTORA: Very well. 


een ACC 


Q Mr. Fugazy, I show you a document called 
Defendants' Exhibit. AAAA. I ask you if that is your sig- 


nature or your initials on the bottom of that. 


A I would think so. | 
-Q I show you Exhibit BBBB and CCCC for identiei= 
cation. , 
By the way, Mr. Fugazy, was the office at 342 


I offer this document in evidence. 


e 
A Yes. : 
MR. SANTORA: Your Honor, with respect to AAAA, 


MR. FREDERICKS: Your llonor, of all the document 
shown to me I would have to object to this, unless I get 


some foundation as to what the document relates to. It 


Lear cena eee amen ek coment 


does not indicate on the face of it what company it relates 


this document, unless I get some further information. 


PrP Y BR RR 
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THE COURT: I will look at it. Why don't you 


‘ask a few more questions. It is really a matter of founda- 


tion. I think I see the relevancy of it. 


MR. FREDERICKS: didn't object to its rele~- 


vancy. 
Q Who is Carmen Rodriguez? 
A She was the manager of the 43rd Street office. 
Q Was she a manager of Fugazy Travel at one 


point in 1967? 

A I can't answer that question. I — ‘t know 
what you mean by Fugazy Travel Bureau. 

Q Prior to the sale to Diners‘. 

A Prior to the sale? Your Honor, I would have 
to answer that with an explanation, if I may. 

THE COURT: You can answer it in that fashion. 

A No. i e 

‘THE COURT: Either ask another question or 
abandon the attempt. 

Q Now, on November 21, 1967, did Carren Rod-~ 
riguez have any connection with Diners'/Fugazy Travel 
Bureau? 

A I have to answer 4% with an explanation. 

THE COURT: Go ahead. 


Diners'/Fuqazy Travel franchised 342 Madison 


: 


R 
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Avenue as a brach of Diners'/Fugazy Travel, because that 


is the way the air appointments had to be made. Diners'/ 


Fugazy Travel was being paid a management fee to run the 


Travelco office of some $45,000 a year. 


So whether Carmen Rodriguez would be considered 


an employee of Diners'/Fugazy Travel or Travelco, I am not 


able to answer. It was listed as a brach of Diners'/Fugazy 


Travel, so, technically, she qualified under the airline 


appointments as an employce of the branch of the parent 


company. ° 


answer. 


Q 


Travelco? 


A 


Q 


Travelco? 


A 


Q . 


A 


In fact, she was an employce of Travelco. 
MR. FREDERICKS: I move to strike it. 


THE COURT: Yes. The jury will disregard the 


You say Miss Rodriguez was an employee of 
& 
é 
Of Diners'/Fugazy Travel. 
Was she paid by Diners'/Fugazy Travel or 
Diners'/Fugazy Travel. 
Who paid Mr. Fruchtman? 


Who paid Mr. Fruchtman what? 


His salary from 342 Nadison Avenue. 


“r don't know that he got a salary. 


ee a nee oe eee 


: ss 


8 


Fugazy Travel office. Who, in fact, owned it? Travelco. 
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Q TI ask you to look at AAAA, I ask you if ever 
requested that Mr. Fruchtman be paid a salary from Travelco. 

RK He would be paid out of Diners'/Fugazy Travel 

charged to aun ey In other words, Diners'/Fugazy Travel 
was operating the Travelco nftine. That is why I say I 
don't Oe ens your Honor--how do you say~-he is an 
employee of what. 


As far as all records go, it was a Diners‘’/ 


MR. SANTORA: I move to strike the last part. 
THE COURT: Strike it. 
MR. SANTORA: With those questions I efter 
AAAA — BBBB in evidence. 
MR. FREDERICKS: May I have a voir dire? 
THE COURT: You may. I don't know about the 
. 
jury, but the Court is somewhat confused at the moment. 
VOIR DIRE EXAMINATION 
BY MR. PREDERICKS: 
Q Tell me,.by or at AAAA, what company es 


that document relate to, if you know, from that document? 


A Well, it would be the 342 Madison Avenue office. 
Q Do you know what company that relates to? 
A Diners'/Fugazy Travel, 


Q You said you would think. Look at the document. 


Al452 
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2 Does the document refresh your recollection as to what com- 

3 pany this memorandum related to and the attachment? 

4 , A Diners'/Fugazy Travel. | 
5 MR. FREDERICKS: I have nothing further. I | 
6 have no objection to its admission. . | 
7 THE COURT: That is received. | 
8 (Defendants' Exhibit AAAA received in evidence.) | 
9 THE COURT: Let me see that a moment. | 
10 MR. FREDERICKS: Your Honor, I-have to choreet 

il to BBBB. It does not relate to this witness. It is rot 

12 written by the witness. It is incomplete on its face. Tf 

13 don't know how you can get in through this witness or any- 

14 


body other than the two people involved this document. 
15 It is not clear.on its face what it relates to. It does 
oy 16 _ not relate to Mr. Fugazy. 


& 


| 
| 
| 
| 
| 
W MR. SANTORA: It seems to be A companion memo. e 
18 | MR. FREDERICKS: That is an assumption by 
19 eomneel I'm not prepared to stipulate to and I have to objec 
to the Seecatnnny 


THE COURT: I think you should perhaps inquire 


orally as to BBBB. 
BY MR. SANTORA: 


Q Mr. Fugazy, did you have any Giscussion with 


2 2 8 


Mr. Adler about putting Mr. Fruchtman on the payroll of 
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Travelco?. 

A Of Travelco? 

Q Of Travelco. 

A Not that I récall. 

Q Did you have any discussion with Mr. ater 
about putting Mr. Fruchtman on anybody's payroll? 

A Not that I recall. I signed a memo before, 
but you are asking me about a conversation with someone 
else. 

MR. SANTORA: I withdraw my offer of BBBB. 
AAAA has been received? 
THE. COURT: Yes. 
BY MR. SANTORA: 
Q Mr. Fugazy, is that perenne ree on CcCcce? 
A sbi hte: 
° 
Q Do you recall sending this do¢ument to Mr. 


Fruchtman on October 14, 1569? 


letter and I recall the circumstances surrounding it. 

Q Do you know when 342 Madison became a Diners'/ 
Fugazy franchise? 

A. You mean became a Bowen and. then Diners'/ 
Fugazy? 


Q Io am asking vou when it became a Diners HAN 


A I don't remember sending it, but I recall the 


e YY & 
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Fugazy Travel branch. 
| MR. FREDERICKS: I object to the form of the 
cuestion. | 
A I don't recall the dates when one company be- 
came the other. That is the only reason I cannot answer 


the question. 


Q Did you have any discussions with Mr. Fruchtman 


about his relationship to Diners'/Fugazy Travel as opposed 
to any other franchisees of Diners'/Ffugazy Travel? 
MR. FREDERICKS : I can't object o'ee since I 
don't understand it. 
Q Did you try to send business to 342 Madison 
Avenue, to Mr. Fruchtman's ofti-e? 


A I sent business to all the franchisees. 


QO Did you, in fact, give 342 business over other 
; es 
franchisees? é 
A Not at all. 
Q Did you have any concern about your indemnity 


to Mr. Fruchtman, about the profits or losses at 342 Madi- 


_ son? 


MR. FREDERICKS: That question calls for a 
state of mind and I object to it. 
THE COURT: I will sustain the objection. 


Q Isn't it a fact that if the 342 Madison office 


. 
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indemnity and repayment of money to Mr. Fruchtman? 


i 
lost money you were going to have to make it up in an ‘ 
MR. FREDERICKS: I object to the question. - 
THe COURT: I wilt aites at. | 
A I think the answer ie no. I merely had to 
guarantee Fruchtman, as I recall it, if Travelco was not 
able to pay siege: tie loan to the bank, and that was paid 
over very shortly. I think they paid the loan off to the . 
bank in six or seven months. . 
i don't Know. So I don't think that indemnity : 
carried on any more. 
THE COURT: I don't think that was the las 
THLE WITNESS: You have to give us the time 
frame, because we sold the pone to Fruchtman in June 
and I’ think the — was paid off in January. 
THE COURT: siibatlex deceit question in view of 


the witness’ answer. 


Q Was there any period of time, Mr. Fugazy, when 


you were liable on your indemnity to Mr. Fruchtman for 
losses suffered at 342? 
A No, never. 
THE COURT: What about this period? 
THE WITNESS : Your Hlonor, the indemnity was not 


against losses. The indemnity was Fruchtman borrowed 


19 


21 


2A 


erence nena ene 


would get 60 per cent of the stock and he would get 40. 
| 
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$75,000 from she bank, and my brother and I guaranteed 


him if he had to make good on this loan we would make 


good, and that after the Franklin Bank was paid off we 


It doesn't have anything to do with losses 
at all. That is why when this conversation was going this 
morning I did not understand it. 


9) Do you know how the loan was paid back? 


A By Travelco. 
Q Where did Travelco get the money? 
A By making profits. 
Q Profits from the business at 342? 
A That is the business they were in. 
MR. SANTORA: I would Wke to offer CCCC 
evidence, your Honor. 
MR. FREDERICKS: I have no objection. 
TUE COURT: Received. 
(Defendants' Exhibit CCC received in evidence.) 
MR. SANTORA: I would like to read from 
Exhibit Cccc. 
THE COURT: You may. 
(Mr. Santora reads to the jury from Defendants 


Exhibit CCCC in evidence.) 


MR, FREDERICKS: Your Honor, I would like to 
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read the rest of it--I would like to read it all.. 
THE COURT: You may. 


(Mr. Fredericks reads from Defendants' Exhibit 


~eccc in evidence to the jury.) 


BY MR. SANTORA: 

Q You mentioned a moment ago that after payment 
to Fruchtman you would wind up owning 60 per cent of the 
stock? 

A Something like that, 59--control. I have not 
seen the papers. 

Q That was the stock of ier ene 


A Yes. I don't know if it was 60. 


‘ 
| 
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1 ey 
2 Q Did you own stock in any other Pvancnieeok of. 

3). Diners/Fugazy Travel? 

4 A No => excuse me -- before I answer, Travelco, 

5 sara Street, eventually opened ‘ay because Bloomingdale 
6 committed to it at Bonwit-Tellers and other places. 

i I was no longer a stockholder, but ee ae other 

8 branches. I ‘rca to make sure you understood that. 

9 MR. -SANTORA: I move to strike. 
10 Tie COURT: . a it... Tey, Me. Pugery: just | 
rm to ansver the questions which counsel asks you. 

12 Q After October 14, 1969, which is the date of the | 
13 letter you just saw, Mr. Fugazy, is there.anything you can | 
“14 think of you did to see that Travelco or 342 Madison Avenue 
ts didn't lose any money? | 

16 A z..don't biedrae that is what that. letter said. 

7 THE COURT: Just try on enue the question. 
18. A Ree 

19 Q Do you recall an erdex for travel business 

20 with State Farm Insurance Company, Mr. Fugazy? 

21 1 A. © fecal it, yes. 

Q Do you recall what amount that business was? 


A No, I don't. 
Q £1 suggest to ‘you $50,000, does that refresh your 


recollection at all? 
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A No. 

Q -Now, did you negotiate with State Farm? 

A Not at all. 

Q Who did? 

4 Jerry Brooks, Jack Moses, Louis Fugazy. 

Q pid there come a time when State Farm paid a aheck 
for the travel business that was going to be done? 

A I don't know. I am not aware of it if they did. 

Q Do you recall oudedaree or having further received 
a $50,000 check from State Farm? 

A I am not aware of it. I never received it. 
I don't know about it. At least, I don't recall it. 

@) Do you recall yesterday, ‘Mr. Fugazy, we spoke with 
Mr. Marx about the franchise concept in '66 and '65? 

A Yes, sir. | 
. e 

Q Do you remember Mr. Marx said that you and he had 
developed the concept? 

A Yes... 

Q Now, just briefly .can you tell me, Mr Fugazy, 


if there was any written report prepared in 1966 analyzing 


‘the position of the franchisee .and what the franchisee would 


need to break even under your system? 
A There were quite a few of them, We had outside 


people do it and we did it internallv. We did quite a 


A1460 
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few reports. ' ; 


Q Do you know where those reports are today? 


A They were given to Diners' Club. I may have some 


copies. But I don't recall. 


“Q Do you know who prepared them? 


A A company called Kaufman Associates did one; 


Harris, the survey people, they call it the Harris, Survey -- 


$i ieee. oo ee 


but it is a marketing arm of the Harris Company, they did 


10 an extensive one for us. And we did one. We did one | 

Wl with the marketing arm of Touche, Ross, which we had done | | 
12 on our department store program, which we gave to Diners' | | 
13° before we were involved with Diners" . | | 
14 Q - Do you recall how much gross volume a franchisee | | 
15 needed to break even? | 
“16 A There is no way anyone can answer that question. | | 
17 Renews to give me the situatioh,. where he is located, | 
ig. what his overhead is, and I will tell you. | 
19 THE ‘COURT: In other words, if you had high | 
20 rent it would take more to break even. | 
21 THE WITNESS: It — be different. For instance 

by) they opened one on Park Avenue where the rent was $3,000 « | 
23 month. You would have to do ne thousand a month to | 
a“ break cven. | 


25 Q Mrs Fugazy, I show you Defendants' Fxhibit LLL and 


2A 


25 
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inquire. 7 
BY MR. SANTORA: 
Q lr. Fugazy, in 1961 when you sold to Tower 


Compan was your franchise or license program in opera- 
ps: ¢ : 


‘tion at that time? 


MR. FREDERICKS: Objection, your Honor. 

THE COURT: Overruled. 

A We didn't have a licensing franchise program 
at that time. 

Q . The Sees wicerietels that you just mentioned, was 
that in being at the time you were discussing with Pouew 
to. sei. — panne to Tower? 

MR. FREDERICKS: I object. I heard of no 
organization. I object to the form and I object. on the 
grounds of relevance. 

THE COURT: Sustained as to form. 

Q Did you have these ee in being when you 
were talking to the representatives in Tower in 15961, Mr. 
Fugazy? 

A I can't remember. I would say we had some, 
and it would appear to me that we bought them back, 1 
just don't remember, your Honor, it is so long ago. 

Q Did they ipeeeinee at all when Tower had the 


company? 


pm 


mw ££ 32 8 
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Q Mr. Fugazy, do ae recall I asked you at. your 
first session gieteor or not Mr. Marx had any claims against 
you. I believe you said you didn't recall any. Have 
you had a chance to think of any since that time? 
A Otherthan the ones I have discussed in my pretrials 


I am not aware of any. 


Q Are you familiar with Exhibit D for identification? 
A I have seen it before, yes. 
Q Is there still money owing from you to Mr. 


Marx in connection with this document? 


MR. FREDERICKS: Objection, your Honor. The 


document is not in evidence. 


i 
a 
A... Not at all. : 
THE COURT: He has answered it. 


0: On Aweust 24, 1970, were you a director of the 
Diners’ Club er Dinrs/Fugazy Travel? 

A August 27th? 

Q August 24, 1970. 

A YI was a director, of Diners' Club. I don’t believe. 
I was a director of Diners/Fugazy. I stayed on the Diners' 
board for six or eight months after I resigned from Diners/ 
Fugazy. : 
MR. SANTORA: I sheee Defendants' Exhibit D in 


sf 


evidence. 
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was a director and he was talking to Marx when Marx was 
bringing suit against his company. Part of our counterclaim 
is breach of fiduciary duty, which continued in August of 
1970, as it had been for the three previous years. 

With respect to the credibility of the witness it is rele- 
vant. 

THE COURT: If he had prepared this, if he 
signed it, if it represented a statement which he had made — 
which is inconsistent with what he has said here, fine; 

but you are not going to put this document in through this 
witness. 

MR. SANTORA:- All right. 

CROSS EXAMINATION 
BY MR. FREDERICKS: 


Q Mr. Fugazy, did you own on October 30, 1967, 


when you executed Defendants' Exhibit EEE in evidence, any 
interest in Travelco? 
A No. 

MR. FREDERICKS: I have no further questions of 
this witness, your Honor. 

THE COURT: Is there anything further? 

MR. SANTORA: I would like to read in the 
witness' answer to an interrogatory which has been marked 


in this case. It was marked today as an exhibit, 


~ 


» 


ke ore 


a 
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Defendants' Exhibit DDDD. : 

.I am reading from the answer to No. 27. Before 
I do this I would like to ask this of the witness: 
REDIRECT EXAMINATION 
BY MR. SANTORA: . 

Qo Mr. Fugazy, I would like to ask you if this is 

your signature on this document (handing). 

MR. .PREDERICKS: We will so stipulate it is his 
signature. 

MR. SANTORA: Dated November 15, 1974. 


The answer to No. 27 is: From 1967 te L972 
Louis stcieetian mika aed Fugazy, Erwin Fruchtman, and Milton 
Adler were the officers and directors of Travelco. 
RECROSS EXAMINATION 
BY MR. FREDERICKS: 

Q Your Honor, I would like to read from Defendants’ » 

Exhibit. EEE. 

Otto Marx, ab gear William Denis Fugazy and Louis 
Fuqazy, being duly sweews each for himself, deposes and 
says that he and all members of his family have divested 
themselves of any interest, direct or indirect, that he or 
they may have had in any “franchisee,” as that term is | 
defined in the cuaiuk. anemone Gated October 10, 1967, 


between Diners' Club, Inc. and Fugazy Travel Bureau, Inc., 


a eee ee 


» = @ @ 


cores enna ne TTT 
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a Pennsylvania corporation, and Travelco, Inc., a New York 


Corporation. 
BY MR. FREDERICKS: 
Q ‘Mr.Fugazy, this document is dated the 30th day 
of Octobét 1967. At the time you signed this document, 
did you have any interests, direct or indirect, in the 
companies referred to? 
A None whatsoever. 
MR. FREDERICKS: No further questions. 
MR. SANTORA: No further questions. 
THE. COURT: You may step down. 
(Witness excused.) 
MR. SANTORA: 


The defendants next witness 


is Mr. Seymour Flug. 


SEYMOUR F LUG, called as a witness by the 


defendants, having been first duly sworn, testified 
as follows: 
DIRECT EXAMINATION 


BY MR. SANTORA: 


Q Where do you reside? 

A 9 Robin Lane, Plainview, Long Island. 

Q What is your present occupation? 

A I am vice president and assistant to the 


chairman of the board of the Amerada Hess Corporation. 


; A1466 
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of Nixon, Hargraves, Devens & Dea. 
Then commencing the becinning of 1956 I toined 
Afgo Credit Corporation, a wholly-owned subsidiary of the 


Continental Corporation in insurance premium fFinencine as 


assistant to she president, became executive vice vresicant 


in, 1957,became president ana chicf executive officer 2n 
1958, remained in this position through 1969, at waich time 
I went in March, 1969, to Diners’ Club as president ana 
ahead operating officer, and in.December, 1969, necane 
Lecoms vies chairmen of the beard of Diners' and iett 
Diners' In. Mareh Gt 1972. 


THE COURT: So your period of service in Dioacre’ 4 


/ 


was from when to when? 
THE WITNESS: I went on the board in '67, in 
Januarv, I believe. So the directorship ran from 1367 


to 1972, and the officership was from March 1969 to Marca 


1972. 
) Mr. Faunce, I show you a copy of Plaintiffs’ 
Exhibit 27. I ask you if you have seen a copy of that 


before, siz? 
A Yes, I have. 
9] Do you recall having any discussions with te 


author of that letter on or after the date that appears on 


1 


mm 


on 


21 


yay 
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; i 
that letter, sir? ‘2 


MR. PRESDERICKS: sixes 4t is in. evidence, 
araren re date so the jury and I can focus on the 
time Spen ,picase? 

THE COURT: Yes, that is avpropriate. The 
letter, as I recall it, is dntod noxal 16, 1969. 

THE WITNESS: That is correct. 

THE COURT: Wili you indicate to the jury end 
counsel who the author or authors are? 

TNE WITNESS: Mr. Otto Marx. 

THE, COURT: Very well. That ts-the —— 
ladies and gentlemen, reauesting Yecistration. 

MR.SANTORA: Yes, itis. 

MR. FREDERICKS : Can we get tie answer to the 
question? 7 

THE COURT: Yes. Tr don't think that am anewer 
was given yet. 

THE WITNESS: Will you repeat the question? 

(Question read es follows: 


"Do you recall having any discussions with the 


£ 


author of that letter on or after the date that appears on 


that letter, sir?") 


A Shortly thereafter. I don'trmmeaber the proacise 


date. I recall havinad lunch with Mr. Marx. I was hi¢ 


fg emer a eer See rec tee ten SO EO cI RE SES NN RERENEENSEN  N GRR Ne NAGAR NERIN A eRe ioe At NN i te eSATA 
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guest at lunch and we discussed this subject. 
Q Bi aie vou, Mr. Faunce, Defendents' Exhibit 
for itnneitiescton and ask you if you are familiar with tha 
document or the decvment of which thet is a copy? 
A Yes. 
Q Do you recall receiving that document on or 
about the date that it bears, sir? 
A Yes, I a 
MR. SANLORA: Your Honey, I offer Eealoie St 
in evidence. 
SBE COURT: Show it to, counsel. 
MR. FREDERICKS: No objecticn. 
THE, COURT: Very well. Received. 
(Defendants' Exhibit MMM was received in evi- 
dence.) 
THE COURT: I note that the docwrnent whicams 


been received consists of a three-page letter and two pages 


handwritten notes? Ts that right, gentlemen? 
MR. SANTORA: Yes. 


MR. FREDERICKS: Unfortunately, , 2 Gon't have 
the handwritten netes. | 

THE COURT: I thought the document had been shown 
to you. 


MR. FPREDERICKS: Your Honor, I have no objection 


1687 
‘) 


it 


| 
| 


21 
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to the document. I must object to the attachment. 
THE COURT: Do vow went to offer the attechtent? 


If you do so, I suggest you incuire further of the 


A 


v 
HD] 


witne:s 


MR. SANTORA: I can effer it withovt the attachment 


BY MR. SANTORA: 
Q Mr. Faunce, canyou tell us when it was you svoke 
with Mr. Marx, the ccnversation that you are just referring 


to a moment eco? 


A Shortly berore this letter. it was in. May of 
1969. ‘tf Gon't know the exact date. He refers to lench 
Last week on the 19th. So it was the week pracedina *7et. 

MR. SANTORA: I would lixe to reac fram tre 


portion of this exhibit, MMM in evidence to the jury. 
THE COURT: You may. 
(Mi. Santora reads from Defendants' Exhibit MMM. 


to the jury.) 


Q . Will you tell us as best you can recall, Mr. Faunce 


what you and Mr. Marx discussed at your luncheon? 


MR. FREDERICKS: I think in view of ‘the Court's 


policy to permit the other side to read the balance of any 
eaocument, I would like to. read the bélance of this latter, 
THE COURT: You may do so. 


(Mx. Fredericks reads from Defendants’ Exhibit Mit 


| 
| 
| 
| 
| 


| 
| 
| 
| 


e 


te 


2 
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2A 
25 


A1470 © 
1689 
mmbr 6 Faunce-direct 
in evidence t the jury.) » 
BY MR. SANTORA: 


Q  ° £Mr. Faunce, do you recall when Mr. Marx returned 


- from Eurcpe? 


A Not specifically. It was several weeks later, 
I think some time in June. But.t have no specific recol- 
lection. 

Q Do you recall that as of May 19, 1959, 


Mr. Merx had not made up nis mind whether he wanted ‘il 


MR. FREDERICKS: Objection. 


THE COURT: Sustzined. 


18 


19 


25 


= 8 58 
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Marx on the alternative plan to registration? 


A i do not recall. for sure any subsequent cis- 
cussion J had wlth. Ur. ark, counsel, Or Gehers. © em 
sure I did. I don't recall any subsequent discussion. 

MR. SANTORA: Your Honor, I would like to read 
from Exhibit PPP in evidence, which is the letter dated 
July 15, 1969, te. Geonat Faunce, III to F.T. Ventures, 
ane,., Care of Me. Otto ars, Jr. 

(My. Santora reads from Defendants" Exhibit 

PPP in evidence to the jur.) 
BY MR. SAN TORA: 

Q Now, 1. Faunce, folloving July PEE game, 
you know if Diners' Club received a check from Mr. Marx 
as requested in that letter? 

| A it. cid net. 

_ tHE COURT: Did Diners’ Club receive anv check 
from Mr. Fugazy or any other person in connection with 
that request for reimbursement? 

TUE WITNESS: Jt did not, your Uonor. 


Q How about F.T. Ventures, did they receive a 


(t 


check from F.T. Ventures, cither? 


0 ee 


Q & €ow you & cocumont, Hit. Ioaqn you 46 vou 


eo nena 


en re ee oe 


« 
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are familiar with that: document, sir. 


A It appears to be my copy cf Ehe Cecom>eor 


1969 Diners'/Fu 


énd balance s 
December 31, 
ue 


sir? 


82) 


is. done oc 


azv Travel branch crerating 


WA 


uarceor ly. 


g 


( 


Va J eR 
—2lls 


1963 80t of those reoorc:, 


HE COURT: 


VUE WitsEss: 


oY 


ehesc reports 


following #£he 


° 


February. 


Q. Was 


reports of which that is one, Mr. Faunce, 


would normally come over 


- Foaa nn 
ONO O1. a fi 
- 
Ox 


WLTHESS: 


Biles feds es ae 
a ehed y 
Ak eo 


To the best of my reco 


about oo 


© o 4 
Stic Wears co two 
= er . 
be Pica Pabrauney, 


dt your policy to receive 


course of your activities as president of Dinars’ 


Q Ana did 


A —. 


oO - Did you ever surrender possc: 


es, it was. 
you 
Oc it? 


es, L did. 


- 


A When il lett Diners! Club, like alt Of 


. 


S6i0n of that 


it would have been turned over to Mr. Newell Lusay, 


33 
ess 


Eno 
When did vou receive that ccpy, 


INCELON, 


maintain that copy in your 2oles. 


Secult ronorts 


those 


de ee ee 
eer oc REN = 


| 
| 


: 
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‘ : ee hs a ° 4 
president, in 1972. - 

oe ‘Did you reac thece ronorts whan you received 


Ao: Yess, 2 Aid not read every Tinc of every stace- 


id 


mont, but I reviewed them. . It was my practice to review 


o 


them rather carefully and discuss them with my associates. 


Q Is it your vractice to do so as president of 


A Yes. 
Ou Is it your practice--~ 
MRy FREDERICKS: Mr. Santora,. vou ere tecdiag 


this men continually. 
Tit. COURT: He 26 correct. The next question 
should be in proper form. 


Bae What was your practice with respect to the 


maintenance of that. document in your files, Mr. ?: 


A Following review and such discussicns as we 
would have each cuarter, it would be filed in its vrorer 
place, next.to the provious cuarter. 

we : In what place is that, sir? 
a. Well, frankly, my secretary usually fied weet 


. 


in the anpropriate file drawer where she. could £3 
get it when at was needed. 


Q Which file dravers? 


me! 
oer ee ee eee. 
a 


= 


13 
a: 
15 
16 
17 
18 


19 
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NRY SANTORA:” 2 ame REIN 6 
VOIR DIRE EXAMINATION 
BY JAR: (PREDERICKS 


19) Do you know whether . 


; 1693 


that were at 10 Columbus Circle. 


same’ condition as when you last saw it? Can you tell me 


whether any part of it has been taken out or removed? 


' 


a No, 2 can't. 2 Rave mo. reason to HnOWw One 
way or the other. 

(@) fir. Paunee, the franchisees atc Dine-s'/Fruga 
a royalty, cid they not, based tpon Leis arnen| Ome aes F 

A Prat: Gs wmy meee) Taeteon,, ee 

Q Phoeretore,! sir, Lf thels earnin: Teror 5 ware 


less than they actually earned, they would 


the company less money than they owed? 


MR. SANTORA: 


fag 


I object to cha 


. THE COURT: If the witness understands the 


question I will let him answer it. Te you dons or Lf 
premise, you may Say so. 
A T balieve that is correct, with the cavect 


Diners'/Fugazy Travel had traveling 


was to go about checking the franchise records to see that 


there were proper reports being submitted. 


Q Have you 2ver expressed the opinion to 


rad 


nat 


anyone 


auditers whose purpose 


iy 


17 


OG 


& 
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. 


that you felt that the franchisees were not presenting the 
A As resvects franchisees aenerally? Or spacific 


ie Q Twill take 1t either ayn Mrs Faunce. Did 
you ever express the opinion in form or in substance that: 
the franchisees were not giving the Diners’ organization 
a full. and proper report? 


ORs. SANLOaks 2 \@pject to aia, 


cr 


Se COURT) (Overruled), 


A i @on's @2ecell havine ever fo2% chat 2 fac tac 
basis, of first-hand knowledge of it even to justify such 


an opinion. 


JQ Well, did you ever make the statement to any- 


one that these franchisees were really never renorting 


properiyv? |. 
oie) i Nave no recollection of it, but 1 could nave. 
Tt could be that 7 eid, put Ido not Pecan) iti, 
Q Do you en Piug ecvesing you treat ne 
thought these reports wore inaccurate? 
A Inaccurate, yes, yes, because they were pre- 
pared by le franchisees who wore not financially trained 


people... 


SOUTHERN NIST CT FAUT OF MAOTE Me 16 FAME YuUAM ee 


13 


14 


15 


y 
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Q So the basic people who reportec these figures, 


Mr. Flec expressed to you that the revorts were inaccurate, 


aidn*t he? 


a Fes. 2o Se nee te say Eiek hoy vars 2ft aa 
accurate or Sotally wrong. 

Q And you agreed with that at the time? 

A Inaccurate in ss cali ieee sense that they were 


net like a certified balance ‘shect, that 2° richt 


0 And they may have contained in some instances 
tne, sigst iniiemation,. on some instances ‘Soe wrone 21oor 
mation? 

THE COURT?) BO vou thew Chat.’ sie? 
A Ho, 2 do Bot Knew of eneciftic Lrprone- 2 -forma- 


tion. Iiwas going to say, we know, for) instance, ‘that 
sometimes: some franchisees out of the 150, they would for- 


get to send «2 xevort in, so it would’ be missing, anc vou 


would not.have a complete picture. 


t 


Sometimes the information that they sent was 
more incomplete than ineccurate, which made it difficult 


when you are putting it into a standard format for the 


* 


purpose of this overall report. 


Q And sometimes it was just plain inaccurcte? 
PAN Any inaccuracies which were detected or ceter- 


mined on audit or otherwise, woult: be corrected. 


a 
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e 


mnjp 7 
: Q You have no doubt that any inaccuracies, “tat 
were Cetermined would: be corrected? 

rik, SANTORA: I move to strike that. 


THE COURT: Yes. 


a ee 
. 


d Tih... FRSOERICES: I object to this,,.and on. tre 
basis of this witness' testimony I ask your Honor to re- 
consider the admission of the prior document SSSS. I 
think se have laid a substantial foundation for the in- 


accuracies or possible inaccuracies of these decuments. 


cee ee eee eee SOREN 9: ee 


i : THE COURT: | \Cverxsuied. levever, che weaens £o |: 

: Hey 
12 be Civen, to. tioes tvo Metuments, RRA end Sls, wild. os 
13 for eye Fors). 0 deve heard eertein testinors,|. and 2  weete 


A y as ry) a0 5 Bo 
SURGES CEN (Wen VOU Crt mse: 


ae 


a) 
c 
re) 
i) 


in the event you call for them, that you weigh them care- 
ful iy. 


(Defendants' Exhibit RRRR received in evidence. } 


18 CROSS EXAMINATION 


19 BY MR. FREDERICKS: 


Q tir, Faunce, counsel asiced you about a.merting, 


CNe CLES Time you hada mocting |\witn) Mr. (lark ateexr jor al 


22 1Gth, and you told us you had lunch with him? Is that 
23 correct? 
24 A 2 That is Corrict. 
5 O. , Would you mind telling us what wos said at that 
[ 
‘ ; my \ 
\ 


se Sea odaamergre aca tatrin sem a LA a eae henemel 3 it saaedaeahiskatinaseaniilnetiaidimmnensabeuanainictedens 
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-: 
luncheon meeting, what Mr. Marx said to you, if you can 
recall, wnat you said to him? 

A This is six vears aco, but as best I recall 


ave 


it, there were preliminary disevssions. A carcral on 


was about the travail operations and the past »acxground of 


F.T. Ventures in the future and expectations. 


It was of a general nature. Anc ten a certain 


amount of time was given to discussina the registraticn 


and a possible alternative to registration, which Mx. Marx 


later described in a letter. 
Q - Vere you interested in exploring possivie 


alternatives in registration? 


A - EI was perfectiy willing to listen to all alser- 


natives, sure, yes. We were not interested in the sens 
that we were seeking out alternatives that I recall, but 
we were perfectly happy to. 


Q You were perfectly delichted. in filling a 


registration statement at that time? 


A “As I recall, we were obligated to. 
Q I recognize your obligation, Mr. Faunce Z 


am trying to find out what the concensus was, Were you 


delighted? “ere you looking forward to the opnertunity? 


Mh. SANTONA: 2 Goject to fiat. 


THE COURT: Sustained. 


pee 


oD 


22 


23 


—s 
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Q Mr. Faunce, when was the last time, if you 
know, prior to that date that Diners' Club had filed a 
registration statement? 
MR. SAUTORA: I beg your parden. What date? “a 
i 
IR. PREDEMICNS: I wili withdra. taat qres- ‘| 
tion, your Honor, and will substitute this question. | 
Q Mr. Faunce, do you recognize Exhibit 20, sir? 
td ¥ pe td 
| 
A > It appears to be a reaqistration statenent i 
; 3 | | 
filed subsecuent to the dates we ar talkine 25027. : 
Q Do you see a date on there? i 
| 
A August 23, 1969, Form S-1. ‘ 
Q Did you hav? anything to Go with the filing 
ef this registration statenent? 
A There were countless meetings we hac on that, 
the lawyers and financial people, leading up to that, 
: : : j | 
MR. SANTORA: When the witness is answering j 
please don't raise your hand signaling him to stop. ! 
THE COURT:. Let's go on. | 
O° ‘prior to the filing of thet recistration ecu 
ment on Auqust 2¢, 1969, when had Diners’ filed a previous | 


reqistration statement, if vou know, Sir? 
A I do net recall anv involvement in any other 


filing of registration during my involverent with Diners * 


9) Now long wore you involved with Diners'? 


12 


13° 


14 
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and I was 


DAY . 


A 


Q 
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As a director <rom January 1967 to March 1972, 


You know who Ue. dules Asen is? 


Yes, I do, indeed. 


He is the ecnief financial ceticer cl Dine: 


’ are) * ek bs oe * a 
And fhe wes tnere eb hie time tase 


He: hac been there belore you? 


Yes, Many years. 


And if Hr. Asch says that he hadn' 


since the 1950s, vou have no reason to doubt 


statement? 


A 


Q 


Diners' Club had not filled a.reeistration. sta 


Noa. 


When you met with Mr. Brooks in 


some neriod cf time? 


A 


well, ft actually arrived on the secne on Anvil 


wn there of a. full time basis'in "69, care 


- 


hee 


FOOL": 


1699 


. 
+4 


o 
2 


= filed one 


ri 


f=. Aascn!s 
sey Of 2°68, 


That could well be. I certainly: have 206 


recollection of it at ali, 


Q 


.Do you know what is involved in 


- 


° 
5 
- 


Ling a 
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reaistration statement? 
A Far more than I wish, becau 
involved in that one. 


Q Se that when you met with 


1969, you sav you were interested 


natives. Was Diners' Club anxious to file a registration 


recistra- 


tion statemonts. : } ina anxious 


” 


to tee details 


ee ee ee nee ee ee ae ee ae ERNE 


Mr. Marx's letter of request, sir? Do you remenber? 
A I believe the letter of request went -to ir. 
Bloomingdale. 
Q . You Saw 1%? 
I sev it 
You got @ cony of i<? 
Yes. 
Q Did you do anything with it? 
‘\ I doen't recall taking =the initial action with 
at, TG undoubtedly wont to our counsel in. 2! first 


instance, our outside counse.,I am sure, world have been 


19 


mmjp 12 
imnediatcly 


{62h stated 
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called unon to corrokorate the istter of april 


tho torms of the agreement anpropriate:y. 


WR. PREDERICKS: You took my Canibit 27. You 


snowed it to the witness on direct avaminat On. iiaw = 


have it. back, picasc? 


Q 


When vou received the letter from Mr. Blooming- 


dale; do vou recail taking env affirmative action? 
7 ys og By 


Q 
1? 
a) 
}—~ 
P| 
>) 
oO 
a 
A 
oO 
K 
ix 
wa 
() 
pe) 
(2) 
Ky 
re 
1 
4 
2 
t 
2) 
cand 
B 
3 
ne 
ny 
fs 


Q 


How about notifying the Continental peonis? 


It could well have been. 


That would have been a natural steno at that time), 


to notify Continental? 


A 

Q 
son? 

- 


Q 


I could have notified Continental. 
Would you have notified Mr. Herd? Hr. John- 
I might well have. 


You kept them pretty much inforned of what 


was going on in Diners’ Club? 


WR. SANWTORA: I'm acing to ob ject to that in 


oem ae = a ee a 


font 


i) 


ao 


ee apn a ee ae ee ee 
eee eee lll ll re mem 


a ene en Se 


ec enane <ecememnerentn mm aan: 
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form. | A 
THE COURT: Well, you ha! come fren a Continen- 
tal subsidiary, as I recall? . 


THE WLTREGS: es. 

TUL COURI: And you are saying if you nad re- 
ceived a ein such as this you would have most likely 
have taken the matter up with silos at Continental? 

Is that riqht? 
TE WITKESS: Both the gentlemen mentioned by. 


e¢ ; M4 en eat E tga = M4 Le ee 
iir. Predericks were <i rectors cr Diners .Cins 


mn ‘ ane * 
THE COUNT: 2. retell that is tac cect. 

, + , mn 

0 Dia vou ©ond a..cooy to lit. anener: e@ was 


a dirceter of Diners’ Club, wasn't be?, Did you send eh 
a copy and notify him of what was happening? 

A ae 

Q How about the other members of the Diners’ 
Club hosed Of directors, did you send them cooies? . net 


them know what was happening? 


A Other than-Mr. Asch and tir, Gloominedaie, 
Q But you did let Mr. Nerd and ir. Jabncon xnow? 


A ¥os, 1. did. 


Q You let them know or dia you make incoiry of 


choc? 


A I would let them know, because Continental was 


Al4e4_ 
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to 


intimately and heavily involved financially and was in- 


pe 
re 


3} 
$a 
i) 
te 
+t] 
'¢ 
s 
(t 
fe) 
“cr 
iyo 3g 
pe] 
cr 
n 
oO 
4 
it 
oO 
ba} 


A Well, they are fam: 


terested in the financial matters of Diners’. | 
Q Was this a financial matter or a reatest to ; 

file a resistration 

‘ 

A _A request to file @ recistration scatenent. | 

| 

Q What relationship does this have to financial | 
matters? | 
1 

H 


thing and can provide pert 


idea. 
A 
Q Did you solicit their advice? 
| 

a 40 savy 2 have ne gocei tie -secolices ion. of 
any discussions on the reqistration »equest wits SS..dQn5= © 
) 
son or ir. Herd, but I could well have had it. 

Q How about written communications? 
A i have no recollection, resent recollection 


of it, but jt could well have beer. 
HR. FREDERICKS: I would lixe to read, your 
Honor, from Cxhibit 27. 


o- Ts that your siqnature, Mr. Witness? 


HR. PREDERICKS: Exhibit 27--who is liarold? 
THE WITNLCSS: That would be Harold Johnson. 


1 
| 
| 
vA Yes. | 
: 
| 
| 
MR. FREDERICKS;: “Harold: Alired asked ma to | 
| 
| 
i 


- 


i) 


send this to you and Mr. Herd. He wants to know your ee 


ioX) 


| _position." 


oe 


1 
. peas . 
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. ne . { 
THE WITNESS: Well, Mr. Blocmincdale got the i 
1 : { 
: 5 | letter. "That is self-exnlanatory. Ie asxed me to send | 
| 
“| it down to him, and I frankly forget. That was six years 


‘ago, April. 


et a response? 


fo] “3 

@) 

Co 

bd 

Cc 
t< 

re) 

G 

Q 


9 | oR I don't recall what the respons? was. Tf re- ; 
i ' 
i ; ' 
10 | call becoming avare from lawyers ane otaers tant, yes, 


ll 


in fact we were oblicated to nroceed with tre req. Straticn. 


12 


bz ; - ; v- 
I snow you wnat nas oceon 


© 


13 which says, "Ur. Herd from Haroid Jennson, " i 
| : 
MG "She atteched letter, I believe. 1s an effert 4 
| 
15 | on the part of Otto Marx, Jr. to have Continenta’ purchase | 
iF 3 . ae : ‘ =a : 
16 | nis shares. To my way of thinking, there is nothing that 
: | 
7 |. needs to be done at the present time. Mr. Bloomingdale i 
| 
. 1 may discuss, this at a later date, but my reaction is to | 
19 do nothinc." | 
20 || Do you recall sceing that? : 
i 4 
21 | A I don't anrear to have a cony of that. | 
ee 9 Do you recall seeing it? Do yeu recall bavine | 
Pe | 
| 23 such a conversation with tir. Johnson? | 
, peng 
E a - aA I do not. F reeall, in fact, preceeciag to 
| 
| t 


. 


move towards that registration rather vigoreusly 211 spring 


2 


ee een crete cen ene emanate AN: 
a ——_ 
. 
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-and summer. 


1m. PREDERTCKS: Your Uenor, = = goinq to 


move to strike that las¢ comment “wiqaorously. 


Tle COURT: It 28 not respons. -c 


tion. : 

MR. FREDERICKS: And it is an opinicn. 

HE WITNESS: I don't recall s 

Ti COUNT: Well, I would Leave S1et out, 
witness! last commant that he proceeded Viecorous.iy . 
is qoing to be str chen, adie. and Geéntlencon, oecc. 
was not resnensive to Mr. Fredericks! quae tticn mal 


fore, vou should disze¢ard it 


(@) 
y 
ry 
n) 
G 
3 
Q 


asked for the opinions of Mr. Herd and Mr. Johnson con- 


cerning Mr. Marx's letter. 


positions on the matter? 


MR. SANTORA: I am going to object 


tion. There is a nreamble to it. 


TUE COURT: Renhrase the question 


Q tir. Faunce, you wrote to Mr. John 


- 
‘ew 


‘Did you ever get their opinicns 9: 


son, 


cr 

5" 

a 
% 


Alfred asked me to send this to vou and Nr. Herd. PF 


wants to know your nosition.” 


beds @ ° 


You wrote to Mr. Werd, “" Nerd: 


o 
L 


Alfred 


oh 


2705 


ale 
Pe a 


"“Warolds 


od 


en ee em 0 


acing Loat Letter .. 


| 


1 
' 
i 
A 
‘ 


sec sicuischonta neces neAemeAitat aac 


| 
| 
| 


[<) id al 


r- 


~~) 


Os 


17. 


18 


| 


that I send this to you and flarold." 
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Now, did vou ever get.a 


ever tell you what their position was? 


A T have no resollection «of the response, 
would be likely that I would, but I don't recall it. 

Q You have no rexatlection? . 

A No recollection of the response. 

Q you say you proceeded. What Gid you co, 
Faunce, after you got the letter of the léth of Apri. 


aA Srecifically, the next thing 1 rememoes 
ianchedn soon thereafter wita Me. Bets. 

Q Me; Veurnce, © asked vou, what Cle vou cs 
get this registration statement moving? It wee your 
tion. What did vou do? 

MR. SANTORA: I object. 
TG COURT: The question was capable of 
construction the witness put on it. 2t has Seen 


Tt will stand. 
N Ow, 


Will you answer that, sir? 


Tae 
aw 


A I have no specific recollection waat 


or financial weople we talked to. I just don't know 


the next sito was. 


2, 
eH 
las 
+ 
pe. 
c. 
3 
ae 
uw 
ow 


tne next step wan. fi 


ee a ee eo 


£0 

rote iinied = 

ange a, 
the 


answered. 


a more defined. question has been asked. 


vers 


what 


maLiG 


ee 
: 


a ee ee 


co cee a tae ee A LE: ee TES OL LS * Se TTC, 
. . 


| 
| 
| 
: 


ee cee ae aera tenemos 


What [T aid? 
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what did you do. 


“KR. The letter addressed to Mr. Bloetingdate? 


Q Mr. Paunce, if I: understcod you, vou Soc vou 


moved this vigerously. I want to know what you, Georg? 


‘Faunce, president of the company, did. | 


A Well, in the time subsequent to vr. Marx's 


return and a decision that had been made nox te nooceed 


tion statement together which lec to tne fic tre on Fens 
28th. 

Q Who made the decision not to proceed with an 
alternative? 

A I believe ie wase--as best I recall, 1€ was 


our financial people felt it was not a financially vieble | 


alternative. 


° oe 


a ad 


| 
| 
| 
| 
| 
| 
| 


°Q When was that decision not to proceed with an 
alternative? 
A It may be that the board of directors considered 
it. It well may be. ae : 
! 
O ° Well, was the matter presented to the hoard oe | 
directors? : 
| 
| 
t 
\ 
i 


ET TE I OSE Fe TRL ORT 


14 
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mnjp a 
A I do not recall. You asked who acted on it. 
9) Do vou recall, sir, when the dacision was 


made not to proceed with any alternatives? 
A To the best of my recollaction ¢x 


between Mr. Marx's letter and while he was of€ on his trip, 


between then and the time he came back this matter was being 


considered, and it was some point in June, © believe. ft 


Go not know the date. Xo, I do not know the precise timin 


Fe) 
mn 
ie) 
a 
Q 
| 
i: 
rT 
he 
3 
oO 
iw) 
He 
Cy. 
Cc 
ry 
© 
fy 
m& 
3) 
) 
be 
v) 
}4- 
@) 
pe | 
as) 
(6) 
S| 
os) 
{° 
cP) 
$3 
a) 
ct 
rm) 
(@) 


© ‘* < . ° se . 
to nronare or set the wheels in metion to cat this ze¢-ceran 


we tree OS 


tion statement started? : 
MR. SANTORA: I object to that. It is presum- 


ing something. 


THE COURT: I will let the witness answer Ze 


he can. If that statement is totally correct, say So. Tf 
it is not so, say So. 
A To the best of my. recollection once the Cecision; 


was made not to proceed with an alternative, there ensucd 
a series of meetings and censuitations leacing to tne 
preparation of the cocument. 


Of course, there was an effort mace te collact 


the zgreedszupon one-half cost, and that was not fortihconing.. 


| 
! 


| 
| 
| 


8 


x: 


4 
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ever authorize or take any action authorizing sic orepara- 


tion of a registration statement? 
R © © don't recall whette 


That is hazy. I am sure they did if it were ~equirec =o 


“be acted on by the board. But I just don't know. 


(Plaintiffs’ Exhibit 33 marked for icéentifica- 
tion.) 
Q I am going to show you, ir. Faunce, thie cecue 


ment Gated July 25, 1969. = ask you to loo at ait. and 


consideree an@ enproved the preparation of a 


Siatesiont. 
| THE COURT: Financial statement or registration 
statement? 
Q . Registration ebatenout: 
A - Ves. 
Q And when was that? What date? sow vias your 


recollection refreshed, tell me what date it was. 

A The July beard meeting, July 25th, g% tains 
about the S-l now in preparation. Obviously, it was an 
ongoing thing and it needed board approval. 


HR. SANZORA: Your Honor, I object to the 


“4 

ct 
Le 
py 

He | 

ct 
oe 

es 

fo 

vw? 

iw) 

iy 
iP) 

2) 

if 

a? 

e) 

() 

(tT 
1 

18) 

3 

e 


| 
4 
Q bid the board of directors, sir, if you oo 


——— en ee ee 


* 
» 
(al 
Ls 
s- 


e 


practice of his leaning over ‘the Siemens etane and signal- 

ine him with his hand when ke wants him. to stop talkine, 

and I would request that ee move back te the lectern. 
THE COURS: Eon't lean cver thie wiocess. 


HR, FRODERICKS: I anolonize. 


THE COURT: That was not necessary, sir, your 


. 
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| 
| 
| 
| 
| 


offering the document in that way. 


| 
| 
Te I wiil now move it in evidence. 
| PRs FREDERICKS: L am Sorry, yvour Hener. 


ws : us 
‘ mus COURT: it Was the tone in wWeiecs you snoce 


é © S e 
| — ! 
1 * ° * e ‘ 
2 | Sir, that I would find inappropriate. i 
| 
13 | MR. SANTOPA: I have ne objectien. 


(Plaintitis' Exhibit S3 recelyeé in. ov itanca.) 


~ 


——_ © ame = eee 


| ‘THE COURT: What is it? 
| MR. FREDERICKS: An extract of minutes of the 
July 19, 1969 meeting. 

_ 18 | Q lx. Faunce, you say you wrote a let“er on culy 

15th, is that correct, asking for payment of half of the 

"20 $70,2702. - a 
21 A Yes. 

Q Was thee ever any response to that letter re- 


22 
23 _ eeived? 
2A A a believe there was. 1 don't. knew whether it 
25 


| Was in Writing or verbal. I recall an onagsing Ciserasion 


eee eee cere aR ee a OT Ae TT SRO NY NNER = ID on em, 


bs] — 


eo 


17 


18 


19 


7 2 8 


| Al492_ 
mmnjp ; . PFaunce-cross en a7hd 


about the difficulty of precisely coming up in advance with 


figures to determine whet a half would be. 


9 Did there come a time that the moneys that were 


requcsted..cO be advsnced oy Dinets’ 'Cluh were revvead by 


some $20,000? 
A I recall a feducKion, a subsequent reduction 
when further costs were refined. 
Q That was based on an overstatement as to the 
initial fteure set forth in your letter? 
M3. SANTORKs «I. onjeckt to ‘iat. 


fun COURT: 2m any event, therc vas ff iceviseion 


qs WIINESS: There was a downward) revisior, 
yes. 
Q Did Mr. Marx advise Diners’ Club that he was 


guaranteeing the payment of all pronerly anproved bills in 


connection with that registration statement? 


A i vecall him doing thet, ves. 


MR. FREDERICKS: I have no further cvestions 
of this witness, vine Honor. 
Oh, I would just like him to idantifv a docu- 
ment for me, if 2 might, your Honor, and this is for the 


purposes of identification--no, it won't be necessary 


THE COURe: Very weld. 


a 
| 
| 
| 
| 
| 
| 


pet 


Ss 


BY oR. SANTORA: 


for identification. Are you. familiar with that document, 


ing of the board of directors of Dinexs’ Club on May 21, 
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(Defendants' Exhibit UUUU marked for identi- 


fication.) 


REDI RECT EXAMINATION 


9 You have before you Nefendants' Exhibit UUvUU 


sir, or a document of which that is a copy? 


A ' £ am sure I saw it six years ago. iI can sce 


rh 


what it is. 2% a6 the minutes of the nieeting o 


board meeting. 


° 


Q What beard meetine? 
A -Diners" Club. 
Q Do you recall being in attendance at the mect- 


€ 


1969? 
A Yes, it says here that was. 
THE COURT: That refreshes your recollection? 
THE WITNESS: That refreshes my iebednaeeieg, 


and I never missed a mecting, anyway. 


H 
° 
’ 
} 
' 
H 
e 
{ 
6 
| 
‘ 


: 
| 
| 


0 Do you recall discussing the regist=ation state- 


ment at that meeting, wr. Faunce? 


A. Lihave no epecifie recollection. 2 see’ on’ the 


second nage-- 


Mn. PRECDRICKS: If your Monor nicase—- 


| 
| 
| 
| 
| 


. ; — Al494 
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: THE counr: Ile Has no leneieie seuortcotion. 
Hin, SANTORA: = move these documents inte evi- 
dence, UUUU. 
Tir COURT: You are reseresenting Clic es a ve 
copy of the mitintes of that particular meeting of sie Doarc 


“of directors? 
ae 


Mm. SAUTOrA: Yes, your Honor. 


THE COURT: Snow it to counsel. 


| 
i 
i 
| 
| 
| 


6 meron eh 


stance ic not sienecd. In the secome: insta ce, = eve sacra 
no prorer foundation for the decemer:.. I con't snow who 


prepared it, whether he was present, and the manne 


4a) 
ta 
14 
3 
7 
- 
Q 
te 


e 


it was prenared, 
If this were a true covy, I assume it would have: 

: : a 

been signed by the secretary in charge of the meeting. | 
‘ 


THE COURT: Normally they are. Do you have an 


original cr a photocony of the original? That seems to be 


the objection. | 
Hr. SkYPORA: We don’t have Lt, but te. Weber | 

is in the courtroom. wie | 
| 
| 


SUE COURT: If vou wish to have Mr. Weber coll 


| 

to testify on this sulject, I will Secuire it. If yovr . 
: 

% 


: Al495 
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ee Nee ee: 
2 objection is that it is not signed, since Mr. Weber is in ' 
3 || (the courtreom I will give you the ontion. 
| : 
4 | MR. FREDERICKS: Your Nonor, I cannot in any | 
: 
i : 
5 _ way weigh the values or the pranpricty of thir cocument in t 
6° the form that it has been presented to me. | 
7 ‘THE COURT: You object because it is not signed? 
8 Sustained. | 
i i 
9 Q Mr. Faunce, do vou have any recollection of wao 
— : ‘ ae oe 
10 | was prasent at the meetina of May 21, 1969, the boare of . 
; . 
il | directors? . . 
: | 
12 A Not that spocific meeting, I couldn't Secall.. = 
| | | 
iy THE COURT: What was the dete cf the meoting? 
| | | 
14 MR. SANTORA: May 21, 1969. 
15 Q I show you Exhibit UUUU and ask you if vour 
j oe : 
16 recollection is refreshed from the document, six? 
oo A Yes, it is. 
18 
19 who was present at this meeting? 


THE COURT: As refreshed by vour examination 


of this document. 


Q § ,Will vou tell us based on your own recollection 
MR. FACDERICKS: Geéfore ha asis tiat one cues= 


tion, may 1 ask one question on the voir dira? 


| ae : 
THE COURT: = think a volr @€ire would bo in- 
| appronriate here. You want to ask it, qo ahead, 

(| 


. A1496 


“VOIR DIRE EXAMINATION 
BY MR. FREDERICKS: 
QY He. Paunce, before trou look at that document, 


-@o you have any idea who was at the meetinc? 


mm} p __ Faunce-redirect 1715 
| 
| 
! 
| 
: 


A - Yes, I have an idea who wan at tne menting “be- 


cause I know who was on the board and a quorum was tnere, 


» oo QJevs 
Haw Cav. 


bit I didn't know who might be missing t 


Q And the only reason you now know is hy reading 


A. That is correct. 


d 
MO. PREOERICUS: = have no furtier «2ess ons. 
' 
: i 
Mi COURT: You were at the mcetinc? 


THE WITNESS: Yes. 


THE COURT: You knew who was there the cay vox 


“were tnere? 


THE WITNESS: Oh, ves. 


THE COURT: The meeting hannened six vears aqo? 


THE WITNESS: Yes. 


. 


THE COUNT: And since that time vour memory 
has become vague as to who was there and who was not there? 


| 
THR WITNESS: Yes. | 
| 


THE COURT: Wow, having looked at taat document, 


{ 

; | 
you have a refreshed recollection as to who was chore? 
i 
t 


THT “WIPUESS: Well, I knew that Mr. Floominecdaic 


ems Ce a 
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2 ‘would have been there, because he presided, and he ore- 
3 | sided at all the. meetings during 1969. = heve no snecific 


‘ F 
recollection of anything any of the other ncople micht 


oe 


5 | have said at the meeting, but IT recall Asch heine there 
6 and I recall Kopp being there. 


| _ THE COURT:. How do you spell that? 
THE WITNESS: K-o-p-p. But I have no specific 


9 | recollection of any of the other reople. 


; Q Do you recall what happened at the moetin 
Mr. Faunce? Do yeu have a recollection of tnat toda‘? 


TER COUNT. First, Ce vou Anve 2: 225° 


inderendent of leoxine at. the document wh 


_ as epnesed to June or April. 
MR. SANTORA: I withdraw my offer at this time. 
THE COURT: Anything else? 
MR. SANTORA: Ho. 


LHR. FREDERICKS: Nothing furtive: 


° 


Ns 
Oo 
rh 
c 
iT 
f- 
v2 
oi 
te 
ct 
I 


' 

| 

{ 

! 

THE WITNESS: No, not of the Mey 21st meeting 
| 

| 

| 

| 

| 


“Hip COURT: You are excusec, ir. Faunoc. Thana 


you very much. 


prepared to rost its case, witn the exception of one item 


| “om GSAMMORA: Your Honor, tue defendant is 


ns 


and that is the best evidence, the Intornal Nevenuc Service 
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- 


we mentioned hefore that you would take under advisemenc ': 


report that I had interregated or asked Mr. Piva abort. 
"HE COURT: Step forward, ‘beth of rou ae tha 


s 


sida bar here. We will review that. 


19 


21. 


pgbr 6 | . Friedman-direct a, 
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STANLE X a.  PRGE OR Aa: called as a 
witness by the plaintiffs, having been first culy 
sworn, testified as follows: 

DIRECT EXAMINATION 


BY MR. FPREDDRICKS: 


} 


Q Mr. ae ee you reside? 

A Riverdale, New York. 

Q Are you an atterney? 

A Yes, I am. 

19) Are you admitted to practice in the State of 


New Yors? 


A XYos, i an. 

Q When were you ete} admitted? 

A In December of 1951. 

Q Would you tell me with whom you are presently 


associated and in what capacity? 

A I am a member of the firm called Srereff, 
Friedman, ieceies & Goodman, 919 Third Avenue in New York 
CxCY « 


Q How long have you been a partner of that firn, 


A Since guly l, 1971. 
Q ‘Prior to your becoming a rember of the firm of 


Shereff, Friedman, iloffman & Goodman were you connected 


A1500 


oad L723 
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with any other law firm? 
A Yes. 
Q What firm wes. Chas? 
A Prom Gencerhber) 1892 untiliduie 3C, Lo7k = 
practiced with a. firm eal ee Berlack, Israel La Dearman 


now at 26 Broadway, and I was a partner.of that firm for 


period beginning January 1, 1960 throuch June 39, if71. 


Q Would you give us, please, your educational 5a 
ground? 
A _. @racueted. Prem Nearvard Coilege in 4248 anc 


from the Yale Law School in 19521. 


2 Are you a member of the Yale Law) Journa.? 

A. I wason the board of editors, yes. 

Q Fave you had any experience an the tiele of 
securities regulation? 

A 1 have practiced in the field since 1) bagen 
to »ractice law. 

-Q How many years is that? 

Almost 22: y 

Q Would you, state for us your, experience brietly 
and generally in that field? 

A i Participated an the praparation of o.ucreas 
many shit Steieerediein pie eset, 1 nave vrenrercentead peblic 


commanies, and I have vorked in other areas of thea 


ae A1501 


1724 
1 pgbr 8 : H Friedman-direct 


i 
2 securities business, such as representing brokers, mutual | 


funds, and investment advisors. 


3 | ; 
: 
4 | Q- Have you ever lectured or published in tne field 
1 bi bis ! 
5 || of securitics roquiations? . 
| 
| 2 
6 jj A Yes, I have. 
"| Q Would you give us a brief acquaintance with your 
8 accomplishments in that fiela? 
4 
; { 
9 | A I have lectured since 1961 or 19¢2 for an erganizatic 
: : 
10 || called The Practicin¢ Law Institute which rrovides procrams 
} 
11 for lawvers and others. 
| 
12 | T have isctured in varicus programe srensores, ev 
| 
13 | The Practicing Law Institute. the fire teen tala Beis |): 
! oes 
14 | wes in 1962 when there wes a procram called Securities anc | 
15 | Exchanse Problems of controlling persons in wunderwritings, { 
a ; i 
. iy 
16 | and I have since lectured for The Practicing Law In EV euUtce 
| ; | 
17 | lon 20 or 30 occasions, I would say, at least 20 Gf Shi | 
18 Anvolved the preparation of registration statements. | 
| 
19 There is a program called How to Go Puoilic, 
. . e,e * 
20 | an introeductionto the securities laws. We cic: thet to | 
21 times in, 1974. { 
| 
t e 
22 Ti) O72, under a, slaqntiv difreren* inarc, 
: | 
3 the third annual How to Go Public Institute, we aleo, Glad the) :| 
| | | | 
4.4," PSOGram. 9 aie Ra ae ee Oa a ee) oe T thick T must | 
| | 
' 
5 have participated in that program Li tise). It chanqes 
* t 


| Managerent Asscciation on the veovons bilities of m5 
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Sd 


as there are developments in the field, and the purpose of 
doing it on a more or less annual basis is to keep it current, 


In 1969 Z ran a four-day program for the American 
corporations, and I subseauently ran one, and ft think =n 


t 
1971 the American Management Association on disclosure 
‘ problems. 


In 1972 I participated in a program for she 


New Yor% Law Journal, which also was in the midst of running 


~ 


(9) 
g 
5 
pat) 
Sj 
rr. 
QO 
ui 
t> 
| Sd 
te 
od 
| 
.Q 
th 
Q) 
re 
‘aa a 
ct 
(0) 
rh 
| oil 
mn 
GV} 
ct 
ce 
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programs, called Dxpanding Responsibilities under the 
securities laws, and there was another one of the nev Yors 


Law Journal which dealt with hot issves and erehiens co 


° Have you ee to testify as an 
expert witness in any federal or state courts? 

A Yee... tn: 1970 I believe I testifiec in thos 
court aS an expert witness in 4 ease called Republic 
Industries against Lionel Corporation. 


Earlier this year I gave a pretrial deposition 


| 
in a preceeding in Denver called United Telecommunications | 
: | 
Corporation against American Television and Communications | 
Corvoration. 3 | 
Q In the Denver proceeding did you give that Geposition 


as an expert witness? i ae | 
t 
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A ‘Men. I was called to give a deposition as an - 
Q te what court was that matter? 
a - (hat was in the United States District Court in 1 
| 
Denver. | 
MR. FREDERICKS : Your anes believe at tris tine | 
I would like to move this witness askeing qualified to testify 
as an expert in the field of securitias recul>* 
MR.SANTORA: I have no objection. 
ic THE \COURT: Ladics and centlemen, f{het maans test 


Py ies. yey an > kha cred his Minian 2nd ko mrv fant Su 
dS WEES 3) Caml Os Sse Sp Sas AN ao Ub sl ey ans del UI a ek fa ST eR 


to his openion. YOu) are to e2Vo His, epinioy. cueh Wotanve i 
! 
as you, deem appropriate. That may Be, a arent, denl ee ( 


weight, it may be moderate weight, it may be Little weicht, 
or no weight at all. Frem this point on, as distingvished 
from what I called fact witnesses, this witness mav give his 


opinion because he has been qualified as an expert. 


| 

{ 

,] 

| 

} 

| 

? | 

Q Prior to your coming here to testify, have you | 

ink | 

hac. occasion to -exenine certain other documents that are | 
involved in these rroceedincs? 

A Yes, I have. 

; } 

Q Do, Vou recall what docurents it was that sou | 

examined? | 

| 

A “Vos, DL  belveve) iso. | 


co 


on 


fo -) 


iio] 


B 
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contract which obligates the Diners' Club to use its 
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B : 
I examined, among others, the paracraph of the 


best efforts premptly to file a registration -- : 


tion. 


attention to a certain portion of the agreement and 


MR, SANTORA: i enject to she characteriza- ; 
4 
THE COURT: I think that's a fair statement. | 


What did vou examine before you:came hexe? 


3~ 


THE WITNESS: T examined the acquisition agzee- 


I show you what has been marked ‘as Cxhilvit 5 in 


a 


Is that the agreement? 


Yes. 
THE COURT: Particularly, did you give Darticular 
poe SG; 


to what vortion? 


A 
ce 


be designated Section 10.2 and entitled Registz 


beginning 
Q 
marked in 


A 


dated June 20, 1969. Yes, I had occasion to examine this 


document. 


Q 


I gave particular attention to what app 


wo 
™ 

‘ 
rm) 
ct 
10) 


wth page 37. 

Did you have occasion to ——e, what has been 
evidence as Exhibit 13? 

Exhibit 13 is a notice of annual meeting anc it 


ws 


I show you Exhibit 31 and I ask vou if you sry that 
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document. 

A- This ie Seiad the annual report of Diners' 
ene, Inc. for the year ended March 31, 1969. t did have 
occasion to examine that. 

Q I show you Exhibit 23 and ask you if vou had occa 
to examine a copy of that document? | 

A Yes. This is dakee Avril 16th. Fere is a lette 
to Diners' Club signed ky Mr. Marx. I did have cccasicn 
eyamine it. 

9 I show vou what hes eeu ag Seaibit 3° 226 
ask you if you had eccasiion te examine that. 

A This is a letter from the Securities ana eo 


Commission to Mr. Aifred Bloominadale, dated October 16, 
1965. I dia ee thus. 

Q penibi* 44. 

A This is a document peed February 18, 1970, 
addressed to the Securities and Exchence Gamer see 
signed Diners' Club by Mr. George Faunce III as president. 
I did look at this document. 

Q Did you have occasion to examine Exhibit $3 and 
the attachment thereto? 

A Yes. The letter is dated January 29, 
It is addressed to selling stockholders named in a 


registration staterent, and 1t is cienod by the Jaw fire 


Sencar ete met OR ee ERR EINE RENIN TE ME 99 EC Front Om VE oe st tet 


si 
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ate) 
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MR. 


Do you zecall seeing any o 


Yes. 


MR. 


essed to Mr. 


SANTORA: 


THE COURT: 


-- some of the corresps 


to approve the exsenses. 


SAN TORA : 


identify something. 


he has not identified. 


THE COURT: 


A1506 
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Bloominndale, Mr. 


divisien of cerperate finance. 


TI would like hir 


dale, and sianed by Mr. William C. Woodbranch, chi 


172° 


S$. Blecrine- 


EY : 
a) SS 


witness what he saw rather than suggesting it. 


You are leading him by ail 


It is a prover objection. 


-saddition to «he ones I just had shown you 


certain individuals reimburs 


incurred in connection with the registration 


+, 
a 


doing it the way he was doing it. 


object wiless the 


decutants 


= 


of Kelly, Drye, attached to it is a letter dated January 16," 


the 


statemenc. 


bx dngk 


ve we 


He is characterizing docume 


‘nese 


That's’ why Mr. Fredericks was 


Cole ac 


aa te 


There were several pieces of correspondence beginning, 
with the request for reimbursement, and that f related to th 


contention that Mr. Marx and others have the cpportvnity 


can 


that 


You objectod to it 


and I thought your objection was right, and now you ar 


eee eee Sa eee a+ ae een en emma aes me am seem = 


iliaiteticeeine dentin ss 


i) 


13 


14 


15 


16 


17 


18 


Me. Mars addressed to Diners’ Club, attention of Mr. 


ao a0 
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on ti. horns of the other dilemma. why don't we continue’ 
and let's cet in therecord the dacuments he sant, and that 
will be it. 

Tn fact; Mr. Procericks, if vow want to hand him 
hace you know you showed him; let him tick off what ne saw 


and if he saw anything else he can sav so. 


ee Cees ceeemeenteeinns snenss wineinegmine sas-ae~ ene 


MR. FREDERICKS: Your Honor, I think we have 
enough to bedin, and if I want to go fo any other correspond- 


ence we can eo back at that tine. T want torcve eaionc 


BY HR. PREDERLCKS: 


Q Mr, Priecren, would vou tell us, plesse, y Ows | 
expert point of view, what Exhibit 283 is? | » 
A The document that was handed to me is a letter | 


e 


dated April 16, 1969 and it is a request on the pazt of 


Bloomingdale, the president, requesting that the Diners' 


rs 


Club register securities held by Mr. Marx under the 


Securities Act of 1933, and it cites the specific paragranna 


* 


of the agreement as the basis upon which *he requcet ia 


made. 


Q foask yeu to: look, at. Exhibits 20)-and 31, Can 


A A RR Se  <eNNIOEN o 


you tell us, please,.aS an expert, when the 


ments of Diners’ Club, Ine. for the fiscal vear enced 


a eee ee eee — emer = 


a i) 


cy 
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March 31, 1969 »4d been won tated and ieee teed. 

MR. SANTOPAS I object to that. 

THE COURT: Yes. 

MR. FRODERICAS: Whet is the basis for thie 

objection? 

THE COURT: It is not a matter for opinion. 

It is a matter for actual fact and then you can build 
from that. 

Q t an now cooing so read to you from Flainei: ts” 
Exhibit. 31,in evidence, tie eenort of the certiticc 2 
accountants. 

(Mr. Secderteee reac from Plaintiffs! Exhibit 22 
in evidence becinning with the words .."““e Reve 
examined the accomoanying"” to the words ending 
"for the years ended.")— 

‘THE COURT: Is there a date there? 

MR. FREDERICAS: .- June 6, your Honor, 1969. 

Q Mr. Friedman, based upon Exhibit 31, the date 
uvon which the financials of Diners' Club for the year 
March 31, 1969 was sarti tied by Touche, Ross, anc in 

onsideration of Exhibit 29, the Cemand. for regis<ration. « 
£ April 16, 1969, do you have a professionali ovinion ins 
o when a registration statement should have boen ¢ 


in compliance with the demand made in Exhibit 28? 


a .* 
ene at EE OT A  TTTTTTT | 


13 


14 


15 


16 


17 


iB 


19 


& 


“circumstances the registration staterent should herve been 
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9 Would you qive us tnat ‘ootatan, nlease? 
A . I believe that to fulfit the convenask. ih <ne 


filed approximately two weeks after June 6th of that year. 


Q Would you tell the ladies and gentlemen of. the 


. . 
AEE A A OATS 2 A HTT TT 


jury the factors you considered in reaching that opinion? 


A Yes. 


Rat ame 
MR, SAN TCRA: | @a5eet to tiesto 22 ences 
acterizing. 


\c DHE COURT: Yes, he £8) .Dbwt.t will iet him. 


He says this is the basis for his opinion. I will let Aim 
testify. You can cross examine him. 

A (Continuing) And the company would then use its 
best efforts to vroceed. Ordinarily ween one -- 2a my 


experience, when a request for registration is meade anc it 


y 


is a request that has a. basis in 


contract, we assume that 
we would ¢tart to prepare the textual pertion of ths 
prospectus immediately. The registration stateront can 

be nid for this ournost’ to consist «7 ove clomerce, a 


toxtual portion deseribing the company and its business end 


cee RRS: © AD AD A OS AEE ONDE AOS 8 08 NORE OE BF mT TF 


ee eR SO NR NR = 


“40 


li 


——— 
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financial statements which contain financial information. 


The financial statements can't be prepared until after she 


end of the carticular neriod covered, and wo have ecen 
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that the finencia> 
were not ready until June 6th. 


However, in the interim, the company would have 


been preparing the textual portion of the statements which 


should have been ready about June so that when that dete 
came they would have financial statements and texts) materia 
sand then I would aliow them two weeks to interrats ce 6 
ecosther and te respord in the text tc anv evesticons that 
arose out of the financial statements. 

Fur thexmore, this company fe wae is calles 
a reporting company . tt was under an obligation to maxe 
continuing reports of its activities to the Securities and 
inde Commission on etiam which the neGue ities and 
ExchangeCommission prescri Lbes for the purpone 


One of the form is callec Form 160-K, which is 


an annual report that has to be prepered and submittec 


a 


to the Securities and Exchange Commission within 90 days 
after the end of the fiscal year of the corpany. 
If the company's fiscal yoar ended on March 31st, 


the 10-X revort would have te be ready anc ft lod wlth tne 


Securities and Exchange Commission ur.de x ‘the reculations 


| 
Le 
| 
| 
| 
| 
| 
| 
a 


) = ae ) 
@ 
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2 of the Commission net later than June 30th. This is 
3 an absolute requirement imnosed by the regulations. { 
4 | The company, thorefore, would have been prenaring | 
Bits vo 
5 ‘the information in the 19-8. repert.. The i0-< sevort es eee 
| i f 
i . ° <6 ‘ . ° . * 
6 | information which is very much like the informaion that is 
| : ; 
1 | required in the registration statement under the Securities 
' hd i * *. s | 
8 | Act which would be necessary to register the shaves, which | 
' ' %6 ‘ 
9 | was the subject of Mr. Marx' letter. i 
! eat : 
10 f Furthermore, tne compan sent ott vromy statenents a 
| | 
il f at about ‘this time anc.an eannuel report, cont 26, <2 soon | 
l i 
12 | es ~~ Gn dune 6th, when <t reseiveac. the finrnetal staterents,.; 
7 3 Jt. procecced .to send. out a. sepere to. stockhoigers,. and i+ 
t ( 
! I. 
4. |. Oprececced to send out notice of a meeting to Se heta in 
' ‘ j 
15 July. To a Significant extent the information contained | 
16 in the proxy statement and the information contained in the 
17 report are information which would have to appear in the 
18 prospectus and, therefore, when vou ade the 19-xX report to 
19 the Commission and the proxy statement, which is reviewed 
20 by: the Commission, and report to stockholders which the 


the organization of the company working on the matters, 
compiling them, which would be inclrded in the reaistration 
Statement to be filed to reqister the shares. Treroefore, 


t cempany has been working on th'is-infermation at the 


f 
| 
| 
ti 
| 
| 

21 : company is preparing at the same time, there were noonle .°1 
| 
| 
i! 
| 


oe =a © = «= o nwo 
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same tine, 


the financial statements, they should be 
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ane when gune 6th comes around and they get 


the job within a relatively short tire. 


It could be shorter. 


be longer. 


10] 


Mr. Friedman, I show you the regis 


ment filed by Diners' Club in connection with Me. 


Cemanaé, which, I believe, is marked 5 wHibi=t 30. 


I 
\o 

~ 
19 


ovinion, a professional opinion, bared woon *he 
that registration statement, as to whether or nce 0 
Club, Ince. 


registration statement in compli 


I call your at:entio: to the date of -.Aucyu 


pon which that statement was filed. Do you 


uecd “talc Sest eticrts. to promot-y file 


they received? 


A 


Q 


Q 


A 


I just gave the 


Yt do have an opinion on that. 


What is that opinion? 


That Diners’ Club die not use its hest 


What is the basis of that opinion? 


J have stated that based on the cons2 Merat tons 


° 


filed approximately by Sune 20th. gust 28th is 


two months later. 


T don't think it ceule be ox 


nce with the demand 


poised to complcte 


Two weeks is an ass ene nt which I would make. 


tration state- 


: 
ar x 


nave 


«f£Forts 


rogistration statement coule have been 


a on 


~~ 
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I construe the term "best efforts" in the 


context of a covenant to register shares as the acsumotion 
on the part of the person who gives the covenant an abso- 
lute, unconditional responsibility, to set *o work promptly 


and diligently to do everything that would have to be cone 


to make the registration statement effective, so that in 


the normal course of events-- 


MR. SANTORA: I object. That's a legal conclu} 


sion. 
THE. COURT: He is giving his oninien. I wit: 


cive him latitwde and vou ca 


rae 
i?) 
ta 
9 
4 
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14 
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fg 
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iGea bageed on whet Ke believes te be the situation se i* 
exieted.. That's. kis opinion... The Jur 
can reject it. You will have a chance to cross examine. 


Q Tf L. told you that the officer at Diners’ 


Club who was respunsible for preparing the business histo 


to ¢o into the registration statement stated that ne did 
not begin that task until the end of July, would that in 
any way add or svbtract to your opinion as to whether or 
not Diners' club used their best efforts? 

MR. SANTORA: I object. 


THE COURT: .I will let him give his opinion. 


"To add or subtract," is a pretty poor choices of Language. 


Q Would it affect or alter your opinion? 


20 


21 


2 
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THE COURT: That's better. 
A It would confirm my opinion ane it would 


underscore my opinion chat the company cid not use its 
best efforts. 
Q If I told you that. during the period from 


April 16th through August the company was involved in_ 


sending out proxy material, sending out reperts to share- 


holders, possibly one or two proxies, weuid ‘that an any 


way affect your opinion as to the company's perfscrmence 


under its obligation to diligently and promptly file. 


A As I etated it would coentirn tt hecsese xo 
a significant exient information that is requires te 
compile the prexyv, and information tnat the company chose 
to compile in its report to een ee anc. informacion 


again that it was obligated to file for the SEC, all are 


types of information that will be used in the representat- 


tion of the registration statement, so that I would conclude. 


the. information was available. 
Q What about the fact that the company may nave 
used its resources to proceed in getting these other 


materials out that we have just mentioned? 


A The company assumed by contract an obligation 


to respond and do things when asked. The fact that ate 


people, or-some cf its people, might have keen engaced in 


| 
| 
| 
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other activities does not, in my judgment, constitute a 


legal excuse for not fulfilling the uncorcitional con- 


. 


tractuai obligation that it undertock. 


een 


MR. SANTORA: Thet's not an expert crinto:. 
That's a legal conclusion and = move to eteixe it. 
THE.COURT: It is his opinion. The jury can « 
accept or reject it. 
Q Would the fact that sometime between Apri) 


16, 1969 and Aucust 25, 


Club and the person who made the demanc are expicran¢g 


case wsed their best efforts to promptly file this recistia- 


tion statement? 

A No, because Diners' Club shouic have begua 
immediately when they received the request to do t..at 
which should be done; therefore, I don't see that it 


excuses performance. 


Q Does the fact that the person who mace tie ce= 


man was discussing with Diners' Club a pessible alternati 


to registration in your view affect the Diners' cbligation 


to promptly file? 
A No... inimy judgment the fact pratt he was 


exploring alternatives does not constitute a waiver 


. . 
ae Oe: Ee cee ERE RR RR EN RN 


196° the parties, bot: the Dinexss* 
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of his right to have Diners! Club go forward. 


Q You testified that you hac.seen some corzses~ 


pondence concerning the payment of fees in adcvance? 
fh Se 
Q I show you Defendants' Exhibits PPS, OOD, Sana 
vvv, and RRR. Have you seen — documents before? 
A Yes, I have. . 
Q Do you have an epinion, sir, as to wheter or 
not the hesitation of Mr. Marx to pay-- 


MR. SANTORA: 2 object. 


m™yun COURT: Sustained. 


Defendants! Exhibit RRR, if I may, your Eoner 


(Mr. Fredericks read from Defendants’ Exhibit 


RRR in evidence beginning with, "Confirming our Giscus~ 


sion this morning" to “in accordance with your woderstand- 
ing.") | 
| Q Do you. recall reading that letter? 
A ‘Yes. | 
Q Do you recall reading the other documents that 


have been shown to you? 
A Yes, I do. 


Q Do you also recall reacing the contract and 


the provisions relating to the payment? 
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2 A Yes, I do. 
‘ i 
3 | Q In your opinion, six, does any*Hing in tract | 
ai carespondence and the provisions of the contract related i 
5) | to the prepayment of fees affect Diners' Ciub oblicaticn | 
6 | to promptly file the registration statement gm this. caes? | 
: . 
| MR. SANTORA: I object... - 
8 THE COURT: Sustained. 
| | 
i MR. FREDERICKS: On that ground, your Honor. | 
| 
10 || ‘SHE COURT: The wore “affect.” i 
\ ' ‘ 
| 
11 | wn, SOnToOmAs “Affect, * and aleo, I con't : 
Li ' 
i . : y 
2 4, think that cuestion is ea question for’a witness barec on 
| : 
13, the reading ef that letter. : 
4 
My THO COURT: We do have right now, as = reac 
f : ih ths i 1 
ee : bike i 
19 the new rules under which we have been ‘functioning-- 
| | : 
+ | MR. SANTORA: It is quite broad. 
W | | MR. PREDERICKS: I have no objection. if he ~ |! 
18 | wants me to read it all, I will read it all. The witness jj 
. . ; 
19 has testified he read them himself. I don't see any puxz- | 
20 | pose in my standing here and reading the ietters. | 
| : - \ 
21 | MR. SANTORA: JI would ask at least an wesueeine. 
22 | as to form. | 
23 THE COURT: "Testimony in the form of en | 
2A opinion or inference otherwise admissible is not chocmeieae| 
1 f . 
| 


® 


| able because it embraces an ultimate issue to be cecided 


by the tryer of the fact." 
I think the form, using that word “afiec*," 


made that question defective. 


A1518 
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Rephrase it. 


SO ae 
~~ 


: MR, FREDERICXS: May I ask the questicn Se 


read striking the word "affect"? 


i 
THE COURT: Try a new question. 
BY MR. FREDERICKS: | 


Q After naving reviewec the centract ana the 


‘ correspondence concerning, the request for fees, Go you: nave 


an opinion as to wnather Diners' Ciud premptly finea tne 
registration statement in this mat ex? 

A I have an opinion, and, as = stated, Lt ais that 
Diners‘ Club aid not promptly file a2 seubatpetcin state= | 
ment. ; | . | 

Q Would you give the jury and the Court the sene- 
fit of the basis from which you reached that opinion? | | 

A Apart from the factors which I have previousiy | 
Cited, that is alc. the sais things that Diners' was doing 
at the same time, the date of these financials, and so on, 
I note that the letter eiktnn Mey teen to bear half of the 
expense was datea July 15&, 1969. | 

If this were done in accordance with my ¢ssess- 


ment of the way it shculd be done, the recistration state- 


an roi vanessa aimee cueetbmaiesostnar tie tet 
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ment would have been filed by approximately June 20th and 


therefore this question comes up very much after the fact. 
That would seem to me to be ene significant 
“reason for 2S. 

MR. FREDERICKS : Your Uenor, we bettex mark 
this for identification. This is the document which the 
Court took judicial notice of. I want to ask hin if he 
has seen it. 

THE COURT: Mark at for 
ere cooing te show it to hain 
Exhibit 54. 

(Plainti‘fe' Sxhibist 54 markec for identizi+ 
cation.) 

Q Mr. rxeiedman, as an expert and person working 
in the securities field, are you familiar with 
lication entitlec The Annual Report of the Securit: 
-Exchange Commission? 

A dei, 

Q _ Have you had occasion, fron 
examine the annual reports of that commission? 

A Yes. 

Q Would you identify the dccument markee Plain- 
tiffs’ Exhibit 54 for-identification? 


A This docurent says it is tne 35 annual report 


. 
eRe cer ce RRR eR RE a. ES A SO EE OS OS OS TT TET SI 
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9 


of the Securities and Exchange Commission. it says 1970, 


‘which is the period erding on June 30, 1970, which is the 


end of the Commission's fiscal year. 


43521... 
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°Q Have you Hae oneasten to refer to that booklet 
from eine “ee tine? 

A. Yes. 

0: TE Tt advise you that. this Court has. taken 
Judicial notice of the fact that.in June of 1969 = 
a period of 90 days for a —— statement to 
‘the Securities and Exchance Commission from the day 
filing -- 

Tas COURT: That's an averace ficure? 
MR. FREDERICKS: That's right. 

Q -- do vou have an opinion as to when 
registration stotement, promotiy filec in this 
should have Han EEtectsy 

A If you tell me it is 70 days, which is the 
figure given by the Commission as to processing time, 


start with June 29th, which was the date I previcuslvy stated -- 


t 


MR, SANTODA: T object to this. This has nothing 
‘ \ 


to do with this man's expert testimony. He is beine asked 
to calculate days based on a Securities and =xchan¢e Commissian 
book. There is nobody here from the Securities and 
Exchange Commission. i dn‘’t think he.is qualified ‘to 
do that any more tian atviddy Jens ats this. 
THE COURT: Anybody can sae 7% days 2. that. 


MR. FREDERICKS: To June 20th, I believe, 


. 
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MR. SANTORA: My point is that he is not getting | 


this witness' opinion. Ile kas wancered -- 


TIF COURT: Ne has asked for an opinion. Ile 
. 
hes not finished his question yet. test's finish the ques=io: 


and then we will see if it is objectionable... 


he. 


Start the question over. 


MR. FREDERICKS: It was basically a founda- 


| sn emnnb: wileaenl aaomaniat amaneiaaimanss comma = 2 eam 


tion cuestion, your Nonor. 


THE COURT: Go aneac. 


BY MR. FREDERICKS: 


an i 


Do you have an odinion when a prom 
Jon statement would hav2 beccme erfec 


respec: to the Securities ana Exchenes Commission? 


A About the end of August of the year 1962. 


{ 

Q Can you:tell the ladies and gentlemen of the jury | 

‘what the term “effective registration" means? | 

= ‘ { 

* = °. . « ! 

A Yow file a registration statement with the | 

Securities and Exchange Commission anc you wprovice in the 
form -- I will start again. 


The Securities and Exchange Commission 


forms governing the information that must be in the regict: 


ia] 
ing 

eS) cinerea wine re 
Q 


statement. Thera are various forms for variovs tynces of 


commanies. Apparently the one that was ap oropriate for 


Diners' Club was form S-1, a general form. 


‘ A1523 
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. ° i : ; 2 ba 
2 You also know, as a securities lawyer, that in 
3 | addition to providing the information requried in the form 
4 Il you look to certain other source. s which will tellyouv what 
1 
. 
5 | . information vou will out in a statemenc. There are various 


You then put these in the document and you file it 


6 guidelines and rules and so on. 
| with the Securities and Exchange Commission which reviews 
| 
i 


9 the document to see whether vou comply with the form or 
10 | whether there is anything that comes to their attention that 
HI 
iH ‘ Toma bas : 
il } requires explanation or clari*ication. 
| . 
HI 
2 Perhpas the document might be internally incen- 
st * 
6+ 6 6pistent and ¢o on. This is called the vrocessing of tre 
met 
14 H : Jay ae 
| registracion statement. 
{ 
15 If the Securities and Exchange Commission has 


comments, it will-send them to you as counsel. LE wild 


~~ 


say,"If you will qualify thus and such then it will be okay." 
The processing time ends when the Commission is satisfied 


that the registraticn statement contains all the information 


so that at that time it contains all material. facts 


necessary to an investigators decision as to what he is 
going to do with resvect to the stock. 


When that happens the Securities and Exchange 


Comnission issues an order which savs, "This reaistration 


| 
20 recuired by the forms and by the other rules and regulations 
' 


a2 8 2 


effective. The most siqnificant reason is thot 


: . A1524 
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statement is effective." That means that you can sell 
the stock by means of the prospectus included in the registra 
ion sttement. 
My ansver to the question is chat 7° days is the 
period curing which this might happen bared: ween the in~ 


formation contained in this report which tells you what 


the average or median time is in the pericad. 


Q After it becomes offective it can de solic *o tne 
publie at larce? 
A Yes. when it becomes effective and you AAV? 


that knowledce yeu, the issuer, and whocver is helping 
to sell the stock, can go forward anc Gistribute she stec* 
or bonds to the public. 

Q I ask you to look at Exhibit 30 in evidence, 
the S-1, which notes a filing date on August 230, 1963. 
Assume, sir, that this registration 5 cat cece did not beceme 
effective within 70 days of the date of filing. Do you 
have any opinion, — that and the documents you 
reviewed, as es whether or not Diners' Club used its best 
efforts to cause this registration statement to become ef- 


fective? 


“ 


A It is my opinion that Diners' Club cid not use its 


best efforts to cause the registration statement to become 


shes nis + tapevsgaetiniammansieiss aan tes Re 


Woril 16,1969, weele «st become available to sa to the 


' 
; | 
A1525 | 
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it didn't become effective. . | 
$ 9 Did vou review the oninion letters that the | 
$ Securities and Exchange Commission issued *» this case? | 
5 ‘ss + = 1 i | 
A NOC. CoINLON,.1etcers. 
: 
6 , : ' 
Q Comment ietters. | 
A I briefly looked at the comment letters, ves. 
ji | | 
9) You reviewed those before you came here *odav? 
9 | ; } ! 
| A Yes... I. locked at the letter cf comient “rom txe 
10 {I re : - eer ! 
| Commission cenerallw to see what kind of probiers there | 
ll rer ee ‘ | 
were with, the registraticn. statement. 
12 | , ae eee ae ere 
| MR. SARTORA: May I ask the witness to icentiry ' 
P . 
13 |i ' es H 
| the exnibit? 
14 | eh fa bad Ses ot 8 4d 
| THE WITHESS: =I am lomting at Exhibit. Ne. 39, 
15 . ; ea ; : ; “3% 
| which is what is called a letter of comment from *ne 
16 ‘ ‘ M . hi ri : ’ 
Securities and Exchange Commission. 
. { 
7 || pa SPT RY ek We | 
As I said, befors, the Commission .6cke at tac 
18 ee P a ee ae H 
; registration statement and it issves its comments. ' 
"ine | : | 
Then:counsel tries to comply with them. 
20 | : : : . 4.3) ei | 
This letter which I have in my hanc »urrerts to 
- { 
21 ‘ ‘ oe 
be a covy of the letter from the staff of the Securities 
2 a ‘oor ' | 
and Exchanaqe Commission with comments. 
23 ' ie - , | 
Q Do you have an opinion, six, as to when tae 
2A | 
| stock which was: the subject of Mr. Marx's ietter on 4 
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public at learge pursuant to an witiiiee reqistrtion 
statement ha@ Diners’ Ciuh promntly filed an@ used their 
best aftorts to make the registration statement effective 
in this case? 


A Yes, I do. 


be. about 70 davs after June 20th, which, I helieve, is she 


| 
| 
For all of the reasons I have stated, it would | 
j 
{ 
end of August, 1965. , 

| 


MR. FREDERICKS: I have no further questions ; 


You may examine. 
‘ere COUR™: My. Eontoera, olease ste" Up Rosen =or : 
a moment. 
tae | 
Off the record. { 
| 
(Discussion off the record.) . | 
1 
CROSS EXAMINATION | 
BY MR. SANTORA: 
2 Mr. Friedman, you mentioend befere yor looxed 
at some’ corresrondence concerning about requests for 


{ 

t 

fees. . | 
‘ | ; 
Do you know what I am talking about? | 

A Reimbursement cf expenses, yes. | 
{ 

Q "Reauests for fees" I think you callec Sc? | 
| 

{ 


I, may have. 


SINE shes 


18 


19 


24 
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Q Show me the first letter vou got which taiks 


abc :t reimbursement and reauests fer fecs. 


A Just a moment. I believ: the first one is 
Pefencents' Exhibi= Prrle), dated July 15, 194°. 
* Do you have any letters earlier than trat a 


talk about fees and payment of fees? 


MR. FREDERICKS: Your Honor, Mr. Santora objected 


to my questicn. I asked him what he looked at. All the 


witness has in frent of him are. the docvments I have rnresented 


*to him. I object to the form of vr. Santora's cuesticn. 


shrase your cuestion. 


| 
ar 
Go 
OQ 
O 
Cy 
es 
ae} 
my 
O) 


oO 
he 
pu 
re 
ie 
re 
99 
» 
i) 
it 
eo 
Q, 
a 
n 
° 
) 
rn 
J 
J 
< 
p] 
t 
9 
d 
$ 


ct 


@arlier date tha 


asking to register the stock? Do you recall anvthing ii} 


A No, I have the contract which refers to fees 
which, of course, is earlier. 

Q You think that the company was asking the 
werson demanding the registration to x~eimburse then for 
fees? 

A My understanding is that the company was trying 
to work out somethina interns of the provisions of the 


purchase contract which, in my professional opinion, is 


not verv well drafted and presents problems which gave 
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rise to a controversy in that matter. 


lanovage. 
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THE COURT: Zz am adn, to excuse the jury. 
They have been so patient. ‘But it is going on 1:30 now. 

I say that with no attempt to inhibit counsel, but I 

will discuss with you the times for summation after I have 
excused the jury, because I did want them to get out of 
here at a reasonable hour this afternoon. 

Ladies and eae te I'm going to excuse the 
jury now at 1:30. I ask you if you can return at 2:45. 
Please enjoy your late teas, ‘De not discuss Pees 
amongst yourselves nor remain in the presence of anv per- 
son who may be diececsine the case. Keep an open mind on 
all facets of the case until it has been concluded. 

The. jury is excused’ and is directed to return 
in one heur and 15 minutes. I am mindful that this is the 
eve of a holiday weekend, and I will do my best to work 
with you all this afternoon. The jury is excused, thank 
you. | 

(Jury excused.) 

THE COURT: Mr. Reporter, will you see who 


those people are in the ante-room next to the jury room? 


GHE COURT REPORTER: Judge, they are people here 


for your next case. 
THE COURT: Thank you. 


The witness may stand down. 


Seed eeye eee ree 


21 
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Gentlemen, we will recess. now. You are directed! 


to return in one hour. I intend to sit no Jater than 5:00 


this afternoon. By that time I would hope that we will . 
complete the cross examination of this witness, I will hear 
motions, and we will proceed with both of the summations. 
How long do you expect to cours for closing 
arguments? | 
MR. SANTORA: I thought we discussed an hour 
yesterday. I thought you had said an hour. 


: THE COURT: Well, it will be if we can start 


with the summations at 3:00. Counsel are directed to re- 


turn at 2:30. 


(Luncheon recess taken.) 


R fF 8S BP 
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3:00 p.m. 


‘(In open court; jury present.) 
THE COURT: Good afternoon, ladies and gentlemen. 
I am going to resume now. I consider that I have a 


commitment to the jury relative toyour leaving this after- 


noon. I intend to honor that commitment. We will proceed 


now with the cross examinatimof Mr. Friedman, which was 
underway when we recessed for a very late lunch wk L330. 
I appreciate the jury's indulgen 2 this morning and again’ 
this afternoon. | 
S T AN dy BY « Js FRIEDMAN, resumed. 

THE COURT: You may proceed, Mr. Santora. 


CROSS EXAMINATION (Continued) 


BY MR. SANTORA: 


Q You testified on your direct examination about 
the time for filing form 10-K and the proxy material 
and the S-1 forms. 


Do you recall that, sir? 


A I did not testify about the time for filing. 


I said that the company would have to file. When you say 
the time for filing, do you mean the time after the fiscal 


year within which the company must file a 10-K? 


ze: B&B SB 
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Is that what you are asking me? 

Q Yes, sir. 

A 90 days after the end of the fiscal year. 

Q When you say 90 days, what is your source for 
that statement? 

A There is a form called poe 10-K. It is a form 
put out by the Securities and Exchange Commission to advise 
companies which are subject to the requirements of filing _ 
these reports as to the content of the form and various 
other matters. The 10-K is to be filed within 90 days 
after the end of the coproration's fiscal year. 

Q Is that the resent: rule? 

AC I believe that it is, yes. 

Q Was that the rule in 1969? 

A I believe that it was, yes. 

Q Do you know ii the rule hea 4h 19717 

A Well, I know that the rules applicable to 
10-K have been changed in ese eee in the last several 
years to include more and more information. As to the 


filing requirement, I believe it was 90 days and it is still 


90 days. 
Q Are you sure it was not 120 days in ‘69? 
A It may have been, but I don't believe it was. 


Q Is there any doubt in your mind about it? 


| 
| 
| 
| 
| 
| 
| 
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2 A Is there aay doubt about it? Whenever I file any 

3 report it is high time to review the time within which it 

4 must be filed. 

5 Q When did you agree to testify in this case? 

6 A About three weeks ago. 

7 Q Who contacted you? 

8 A Mr. Fredericks. | 

9 . Q When did you decide or when did you conclude that ee 

10 Diners' Club had failed to file the registration statement | 

1] promptly? | 

12 A When Mr. Fredericks described the case to me and 

13 the circumstances with part*cular reference to the — | 

14 time the request was made, the provisions of the contract, | 

15 and the time that the registration statement was filed, | 

16 which was close to the beginning. | 
va o Q Wow @id he deserive it to you? Was it a 
18 meeting? On the telephone? | 

19 A He called me up. He said he understood that : 

20 X had credentials as an expert. 

21 Q What did you say? 

22 A I said that was very flattering. i said to him;,. 

93 "What kind of a case is it? I am not a professional expert | 
%“ witness, so I would like to be sure it is a matter within 
25 


my competence." 


yg oY SR 
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Ye described the matter. He knew that I had 

testified as an expert witness in a case involving the 
construction of similar language in this court. He had 
a copy of my transcript which he had read, and he said 
that he though that this was comparable, and after discussing 
Zt with hin. I agreed with him. 

Q How long had yu been discussing it with him on 
the phone when you agreed with him? 

A How long? ; I can't recall. Of course, I said 
to hiin in the conversation, "I would like to look at the 
documents," because my initial impression should be verified 
py a review of documents. But my initial impression 
was that the company had not satisfied its best efforts 
obligation, and after reviewing the documents that were 


presented to me I was concerned in that. 


Q You were concerned that they did not file it 
promptly? 
A I was concermed in my impression that they had not 


honored a contractual commitment in the document that 
was presented to me. 

Q Answer my question. Were you in agreement they 
didn't file promptly? 


A. That they didn't file promptly after request, 


certainly. - 


cere EL | ES LO LE LLL SSR! | + 
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Q They did not use their best efforts to get it 


effective after they filed? P hae | 
A | I was concerned in my view that they had not | 
used their best efforts in the sense that their contractual | 
obligation required them to use their best efforts in if 
the sense that I understood it as a ener ee securities | 
lawyer. | 
Q You felt they were bound to the exact language of | 
the contract? Is that what you are saying? 
A I felt hee were bound to proceed diligently and | 
promptly and that they had not. : 
Q When is the first time you saw any documents in : 
this case, Mr. Friedman? | 
AOA sche ee a half to two weeks ago. 
9 And in between the time you had your first conver- 2 
sation with Mr. Fredericks did you have any subsequent tele- 
phone conversations? 


A I had one or two to try to discuss this with him 


further. I had other legal matters to datend to, as you can 


Q Do you know what documents you saw for the first 
time? 
A Do I know what. documents I saw? 


Q Yes. 


| 
| 
| 
| 
imagine. | | 
| 
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A I can identify some of them, yes. I received the 
purchase contract, which I mentioned this morning; I received 


Mr. Marx‘ aac of April 16th requesting the registration; 


I saw the annual 1969 report of Diners'; I saw the proxy 


statement dated June 20th; I saw the registration statement; 


I saw a letter of comment on the registration statement; 


“I saw the other documents that were referred to this morning, 


‘Sitesi the ietier from Mr. Woodward, which was attached 


to a letter withdrawing the registration statement in 


February, I believe. | I saw correspondence relating 


to the advance payment of the moneys pursuant to the pro- 


vision obligating the people requesting the registration 
to reimburse the company. I saw the subsequent letter 


from the company which, in effect, reduced the amount it 


asked from $70,000 to $50,000 or so. I saw correspondence 


with respect to indemnity; I also saw a document which 


may or may not have been introduced in evidence, but if 
you are asking, it was a tender offer from Continental 
Corporation early in 1970. 

19] How dong did you spend reviewing documents for 
the preparation for your testimony today? 

A Oh, something like 10 to 15 hours. 

Q When was that time spent? 


A When? 


| 
| 
‘ 
| 
| 
| 
| 
| 
| 
| 
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-Q Yes. | ne 
a 
A In the last two weeks. 
Q  . Did you also have some conversaticrs with 


. 


"ix. Fredericks? 


A Certainly. 

Q Did you co any research? = 

A Did I do anv research? 

Q Yes. 

A I have had the benefit in my approzch to tris 


in having spent a great deal more time earlier this yess cr 


the matter of what the words "best efforts" wrean because - 


1} was an expert witness in a trial in Denver, end = cic 
substantially greater preparation for ‘nat. esas fae’ 


was a harder case, aS a matter of fact, but I did this 


befcre that. 
If you went me to quantify the time 
svent 50 hours on the Denver matter. So “bost effcrt:" 


has engaged my time quite a bit this year. 


Q You my best efforts were not conplied with heexz'se 
tls document was filed August 28th and it did not become 


effective in 60 days? 
n\ I am saving that the company did not honor its 


ol ligation to use its bast efforts for a variety of reasorn 


ee eee ee oe eee 
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Ze @id not set out on April 16th when it got the request. 
Another, it did not file by June 20th. which I conceive 


to be the earliest possible time that .it could have filed 


-vnder the circumstences. 


The third reason is the, fact that recveen tho 
20th of June ana the time it did file, another two months 
elapsed. 

And, finallv, I understand that the commony aid 
not even begin to work on kha tMaterios! Mert eo tee S2ss= 


e 


pectus until some time tovard the end of Cuiy ar AUcve 


vr 


So I have a cood many reasons for saving ec. 


furthermore, the registration statement never ASCATS a> 


fective, and it is my opinion that the best e.loarts 


obligation requires you to pursue the regist rat: 


jo 
O 
=) 
n 
cr 
a 
vt 
qQ 
! 


ment unless there is cause beyond your control, And 


‘the documents I saw is no cause sufficient to excuse 


them. Those are my four major reasons. 


Q Are you through with thet answer? 


A I could try loncer if vou want me to. 
.@) Howdo you know what they did after Aeris L622 
A I am judging by the status of the cocumants 


I have seen that were filed with the Commission, anc the 
initial filing’ was some time in Avqust. 


© - What dia they do to delay?’ 


MITE PATHICT CONOT BENNercec “vee Cewtosesretes 
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A What did they do to delay? Nothing. Delay 


consists of not meeting a deafline. 


deadline, which I conceived they woule have deen obliaated 


to meet, which was cune 29th. 


ie . a of *° de 
Ze, 2:0 = sleeX? Zee ser oO. 


9 I show you Exhibit 


April 16th, 1969. 


Kh 
el) 
'd 
So 
~ 


Do you see the last parag 


A "In connection with the" -- 

Q I ask you to pene Lt £6 yourself. 

A I am sorry. Oxay. 
: 9 ts that what vou are talkino apout, ts cemcerr 
fi43 oe ccs of feas? 

A “Mo, J Bea Sot taliine sbocat tae, “sult sn 239 


thie cays? 


wtlhiw DS ate 


m2 to say what 


.@) Yes. 


A This is the the letter of April i¢, 1969, by 


lus. Marx in which he requests recistration. Te Lost 


paragraph says: "In connection with such reaistration 


the undersicned is prepared and offers to advance to you 


ia anount sufficient to reimburse vou scne-hnalt of 2.2 


registration fees and expenses as provieced in said saraqcraph 


10.2(b) and’ to furnish an indemnity agreement therein." 


Q Did you look at that part of the acrcement, 


They did not moet the. 


bn eee ee ae eo ee oR 
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Q |. Do you see that the person requesting reqistration 


* 


tiling fees? 


HR. PREDERISSS : tT an qoine to obsect 
question. The document soeass for itself as to 


provides. 
THE COURT: Let me hear the question. 


(Question read.) 


om hemen & 


is obligated to advance payment for the recistrs 


1761 


son els 


THE COURT: Answer the question to te sort or 
‘aur abLlity. 

Wn WITISES t bBeldiera thet cvostinn stat TT 4c 
ot annswerea waft Shis an FON? Weir erate’ fo She eS 
He asked it moze precisely, Awe WSs ‘nis Sets BS Tte 
conuracbuss porenrierkon dealine with the reimbursemant of 
expenses. 

Is that fair? 

Q Yes, I am talking about the word “accrance” 
as related to expenses. 
A Yes. 
9 Bo you see the weed “afivenco"? 
i Yes. 
his contract 


Q Does that mean to vou you have rend t 


ty form your opinions for the questions that 


ached “Ou? . 


ee ee ae ee eS ae 


accent 


to 
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A Yes. i 
Q And you have read the rest of naracraph 10-2 (hb)? | 
A «Yes. 
a 
Q . Did you ste. where it cnic, "The neti fyine solders 
A 
shall pay Diners' in advance an amovnt sufficinnt to reimburse 
Diners' for one-half of all registration fees," and it | 
talks about some other costs? a 
| | 
A Yes, I co. 
‘ 
Q Now, in your opinion as an expert, Mr. Friedman, 
| 
does that signify to you that tre holders, “n= reavesting 
holders had to tender an advanc2 nayron= before Biners’ 
: 
wis oblicated to file @ sereletration stateren?? 
‘ ‘ 
A I have two answers to tnrat cuestior. 
| 
.@) Let's .try cne. i 
H 
THE COURT: Give them both. | 
THE WITNESS: As I started to say before lunch, i 
the provision in the contract is a. contract that is impossible 
of fulfillment. I consider the contractto doe badly | 
, ‘ ‘ 4 i 
diatm in that it says people have to pay in advances 
expenses which in their nature cannot be dete2rvrined until 
a loter date. . Thus, @ person carnot pay half of leaal feas 
a 
when we donot know what the leaal fees will he, and, of: | 
courte, we can't know what the leqal fees will bs until | 
4 
the joh is finished. : | ; 


10 
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nae COURT: | it as your epuacnuet ind chat the 
cause of the imoossibility to determine what it woule be 
there was no. contract? 

THE WITNESS: No, I am saying that this is a 
contract which has to be intervreted in such a wey as to 
ee out the intent. Mr. Marx did the best he could. 
ic said he would ray in advance. Then the question. came 
on he this document, how dces one determine “Oo Say 3h 


. 


advance when one does not knew. One makes an cetimate. 


lic. Marx received an estimate which is in the corverpendence 


1 saw this morning. My, Mare then Cid -wist I corsic¢cer 
to be prudent.  SOn hak beses' RG: Savd),,.“co, veu oes 


that estimate?" 
An estimate was furnished, anc after an exchang 
the extent of which I am not sure of, the estimate was 


reduced from $70,000 to $50,000, and this was in July. 


At this point there was agreement as to what portion 


of the expenses would be paid. Mr. Marx also insisted on 


the right to approve the vouchers, which was resisted some- 


what, and they finally reached some sort of a conclusion 


where he would be shovm the vouchers and he would have the 


nppoctinity. to speak wp, and 2t was not clear whether if: 


ie disagreed with the item shown there he would have any 
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It was a very fancy discussion intended in part 


to deal with the problem caused by what I conceive to 


he. faulty @raftsmanshipv at the time the contract was made. 
THE COURT: zn other words, it is your testimony 
that: sige “ieee 2 ets agreement of October loth, 1057, 
which is Plaintiffs’ Exhibit 5, shidh was ciated into 
between the Diners' Club and er Trave. Bureau, Int.. 


was faultily drawn, at least insofar as paracranh 10.2¢>) 


is’ concerned? 


characterize the whole egreement ia Pant way, Dut oc 
analysis, that is a very difficult shine a Garry ews, 
ywiven the fact vor don’t know at the time vor have te 
put up the money what the amount is. 

Therefore, I would assume that one would attest 
to approximate, work out some arrancement in good 
that seems to me what the documents that I have read 
show. 

THE COURT: In other views, you are sayina that 


the parties when they disagreed on @ naraaqranh that wa: 


budiy drawn in the first place, tried to reach an accammoda- 


tion hetween themselves? Is that your testimony? 
THE WITNESS: With resrect to this item. I have 


previously stated that this did net come into isene until 
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some time in July, and I have no reason, nothing which I 


could base any idea as to why one waited until July, why 


it took until 


July for this particular nrroblon to surtace, 


the face 


especially in 


of Acril 


in his letter 


16th to do something. 


THE COURT: You don't adé any time to the 


effective date of the recistration duc to this disecreenen*t 


hetween the parties, as w understana Lee 


TIE WITNESS: Yes, I do net add any time 


reriod I contemplate, correct. 


hendline a 


rariet eaticnyn 
MOGLS Cli es 


weet ob o hehe we 


Q Tf you weve 


for one of your clients, would you 


hour to crite ALM Se 
estimates, such as for the frinting coccs? 
A | I typically taxe competitive bids, beceuts2 it isc 
wel] for him to know how much the cost is. That is way 


.t take estimates. 


Q YOu send estimates to the recvesting holders 


of stock on behalf of your cleint? 
A If there were a situation in which somebody 


ito have an estimate of what it would ccst, ¢f woule certainly 


send him an estimate. 


(9) You have never cone that before? 
is People always know wnat it would cost. You 


put the question in a particular way. People always want 


ee eet eens et em se = 


he 
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to know what a Senietrakion would eeat.. I tell them. 
Hut this is something different from cutting up money in 
advance. 

Q Did you see anything in the contract which cives- 
tx. Marx a right to approve the amount spent on the 
registration? ; 

A Yes, I de. I believe the question was, Co I see 
anything in the contract that would give Mr. Marx @ YiLact 
to approve fees. The sonkract seys he shall vav. . The 
contract aS to which I have already exoressee ry view says 
that the notifying holders shall pay Diners' in advance 
in amount sufficient to reimburse Diners' for one-half cf 
all registration fees, printing costs, auditing fees, 


but only in excess of normal fees paid by Diners'for its 


fiscal year end audit, legal fees and all other incicental 


‘out-of-pocket expenses incurred in connection with such 


registratim statement. 
I don't think that it is unreasonable for Mr. 
Mars. to know what he is paying for. 
Q Have you spoken to Mm Marx himself about this, 
as opposed to Mr. Fredericks? 
A Not Mr. Marx. 
Q Have you spoken to Mr. Mar»? 


‘AN Nave I spoken to Mr. Marx? Wo, 1 have not 
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spoken to Mr. Marx about this. 

@) low Go you know what Mr. Marx was thinking and 
what — doing in this period of April and Mav, 
Mr. Friedman? 

A I don't know. I believe you have askee re 


to speculate. I am only looking at the documents. 


ts 
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-Q What does "in advance" mean to you? In advance 0+! 


.what? The money. is to be paid in advance of what? 


A It could be construed in advance of the fun, 
right. That is correct. On the other hand it can aiso 


be construed in English, and since it is impossibie to know, 


‘{ have to interpret the language to make sense, and, there- 


fore, I get a question as to how you know what the woré 


means. 


policy of permitting counsel to read the full 
since everybody is reading, I would like to read the reset 


or that language, if I might. 


THE .COURT: You. will have an oppor“unity on 


+4 


neato, I am going to give you the opportunity. 

think it is properly direct, and I am going to permit you. 
Q nents Mr. Friedman, ‘is it your opinion from this 

contract, are you telling us it is your opinion that 

Mr. Marx. was not required to advance that half payment in 

advance of the filing before Diners wis obligated to file 


the registration statement? 


A I think that my testimony is that Mr. Marx behaved 


in a reasonable way and if there was a contreversy over the 


{ 


amount, it was Diners that was behaving unreasonably, rather: 


than Mr. Marx From Dav 1 Mr. Marx. apparently incicated 


3 


10 


i 


Al548 


mmpd 2 Friedman - Cross 1768 


his willingness to do something, notwithstanding the diffi-"' 


culty of interpretation of the contract, and I belicvec he 


behaved perfectly reasonable, and, indecd -- weil, never 
inind -- 
MR. SANTORA: I move to strike it hesarse $2 is 
not responsive to the question. : 
THE COURT: erake it. 
Q What is — source of your information that what 


Mr. Marx did cr didn't co? 


A The corréspondence that was shown to me. 
Q Other than voue corresroencernce;, is thecte env other 


source that you hed to derive as to whet Mr. “GTé “thewrk= 
was reasonable as to what he was doin? at tha: timc? 
A Yes. 

Q What is that? 

A es that I have seen, my exverience in 
the interpretation of contracts, and I would iike to think 
my experience anc use of the English lanquage. 

(@) Now, when vou talked about July and «he monev not 
being paid vet, I assume you are referring to Exhibit PPP, 
July J5, Mr. Faunce's letter, where he is asking Mr. Marx 


to pay the money. 


A I have to assume from this letter that no morev was 


paid prior to duly 15. I also have to assure that there was 


| 
| 
| 
| 
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2 no one asking Mr. Marx. to live up to the commitment that hu 


made in the April 16 letter before that date... I think the 


OE A ATT 
. 


failure to ask is inconsistent with 2 desire to use one's | 


best efforts to get the show on the road anc get this stock 
registered. 

Q What do you have to assume that it was not asked? 
Is there anything or any document iat ae have seen so far 

: i 
to suggest to you that he was not asked? 

A yes, because of what this correspondence incicates 
to me is that Mr. Marx was a very carefui man who puts in 
lighting things which other — mot, and i am 
impressed with the documentation here. BADE 


luncheon conference, Mr. Marx would sit arc 


dun. I find ni: Seeuaton here that Mr. Marx - is @ man who 
puts things in writing. : j 
Y It is your testimony then that Mr. Marx‘ failure 
tw pay by July 15 still obligated Diners to ac arcad and : 
register the stock? 
A It is my testimony this monev that by July 15 the 
registration statement should have long since heer filed, 
indeed, by June 20. Yes, it is my testimony that -- to | 
rephrase your question -~- it is my testimony that the 
existence of this letter on July 15 is irrelevant to the 


question of whether:the company used its best efforts as it 


a ee ee anita 
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. rs 


is required to do, and it does not change my view that the 


company did not. 


Q@ °° You know Mr. Marx is 2 carefuleman because he 
puts everything down on naner? Taio a Look at that VYY. 
A I am locking at 2 lettex from Mr. O249O Marx fated 


August 22, 1969, to Mr. Julian Weber, to the law firm that 


prepared the registration statement. May I reed this? 
Q You may read it to yourself. 
A Okav. ” 
Q Will you lock at Exhibit R? 
A Okay. 
Q Now, Eethibit VvV has penktedy pf ne ta Pore Set ee. 


Do vou see that? 


A Yes. 
Q I want to read you the last paragraph Gi vas 
letter -- I will read you the whole letter. My, Bestx says 


"Dear Julian: 

"In reference to onae letter ot August 22 
relative to the registration of Diners' Club stoc*, 
if you decide to file the registration statement 
without having the company, i.c., Diners’ Club, 
indemnify us against all material which ghey have 
represented in the reqistration statement, I wish to 


yo on record at this point that we FeCl NO 9510 71535" 


° 


. et eennaan —ninanaanieimeD 
ed AE 


to 


mmpd 5 
to compensate you or 
& :penses involved. 
rile any reqistratio 
Does that cheng 


whether or not they shou 
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We are not gathovisine yor £9 
n without proner indemnification." 
é sie testimony at ail 


ld have. filed before Aucust 232 


siemmen eoer 


= eee 
. 
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A No. 

Q It does not change it at all? 

A No. 

Q If the person Ppa re the registrctis= teits 
the company that he wants them to ston the socistration, is 
the company still cbligsc to go forwarc.? 

A T don't believe that thet is what haspone. ter2 

Q I am asking vov that question as ar ennaxrt. Car 
-you answer that for me? 

A Will you repeat the question? 

Q seen the revuest is made, must the company reaister 
the stock under eny circumstances? 

A To respond to your question, unless the person 
who has put: in the request specifically removes the Lesuest. 


THE COURT: Ox 
THE WITNESS: 

amplify the answer if Im 
THE COURT: It 


proce. 


withdraws it. 


Or withdraws it, 
ay. 


is up to counsel if he wishes you to 


SERIE AEB 


to 
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I assume from the lack of response you prefer 


to go to the next question? 
MR. SANTORA: sbi, | 
Q I show you @ eens MMM in eviceace. ~ @&K vou 
if you saw that letter when you were presarina for your 
testimony today. 
A Yes, I did. It is a letter dated May 19, 1969, 
to Mr. George Faunce, and it is not eiqned, but it does 


space for the signature of Mr. Otto Marx, dr. 


Q Is that the letter you were referring <2 sctoere 

vhen ascent ape that Mr. Marx was exnloring an alternntive? 
A - I @on't believe I used that parease at ay oo5*. 
(@) Maybe your counsel did. Was he pursrince 


alternative? Expiain an alternative? 


MR. FREDERICKS: I object to the form of the 


question. 
MR. SANTORA: Withdrawn. } 
THE COURT: It is withdrawn. Next question. 3 
Q bis ial remember saying before that even if the 


holder of the stock is pursuing an alternative to reqistrea- 
tion uhat hits is no excuse for the company not filina the 
registration statement? | 

MR. FREDERICKS : I object to the form. 


THE COURT: Do you recall saying that? 


A1553 ee. r 
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2 Seat a THE WITNESS: ‘I don't paewts ening that. | 
\ 
3 , | ‘THE COURT: . Next question. 
4 O° Do you see the fifth paragraph where Mr. MAYrM is 
5 | suggesting an alternate >lan? 
1 
6 | . MR. FREDERICKS: Your Honor, I am coine to object | 
| . : 
7 | to that characterization of a document in evidence. | 
8 | MR. SANTORA: I will read the first paragraph, | 
9 reading from MMM: ; 
10 "AS I am going to Europe on Hadaecday, the 2ist 
a : ef May, bee a couple of weexs, xX thought <= woult 
12 | conmaet en our caaeneias at lunch last w2eK relating 
13 to an alternate plan se that the Marx <Fusany 210T% : 
“14 | of Diners' Ciud shares would not have to d¢ ee 
15 at this time." ad | : 
16 Q Do you see that? 
V7 A a 
8 Q Now, on May 16, was Mr. Marx making this euqeaetae* 
| 19 MR. FREDERICKS: I object, since Honor. Mr. Mar» | 
20 —— making any sucgestion. 
{ ; ; 
21 | Q On the Gate of this letter, Mr. Friedman, is it : 
22 : your Lest imony that Diners was obligated to co ahead with : 
* | the registration? fe | 
a4: | és Certainly. This talks about an alternative way | 
25 of presumably handling Mr. Marx' stock and/or the financial | 


COTE AM MISTEICT COURT AFOINTE NS US. COURT HOUSE 
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oben 
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9 


pir peer om as discussed in che letter. I do not think that 


it excuses the company from going forward, becatse this is 
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still very much in the realm of proposals. Nobody has 

agreed to anvthing. The company has not s2id it will help 

Mr. .Marx and Mr. Marx has not said that he will relieve 

the company of its obligation. ~ This is just interesting 


talk, but it does not constitute any kind ef a waiver or 


amendment of any obligation. of anybodv. 


Q Registration is a tates expen tye erecess, is it 
not? A 

A Yes. 

Q) One covld cost forty, fifty thousarc crtisarn: 

A Yes. 


(9) Would you tell a client of yours ¢S an expert ir. 
this Fete to go ahead with a registration statements whiie 


he is eeakiaeene an dtecennte plan with the holders of the 
stock? 

A If I represented a client who had signee a contract | 
which ehiige Tes him to go forward with a registration siate- 
nent upon the request of somebody and the request is maca, 

1 would certainly tell him to proceed competently anc 


diligently. "f there are alternatives or if the client was 


concerned about the cost, I would insist that the client and 


the person he was dealing with have an exchanne of 


S$ ————— —————————————————————————————— 
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; | ot i 
correspondence suspending the passage of time or recognizing 
; | 

- ; ‘ ' 
that my client was: temporarily let off or that time was 
tolling, because I would not want an exnert sitting where I 
am to say that my client had failed to do whit he is 
supposed to do. That is to say, I regard rcthing in this 
as expressing any agreement by Mr. Marx with any waiver or | 


failure of Diners' Club to do what it contractually committed 


itself to do. 


Q Will you look at the rest of thet letter:-and see - 
if you can find such comment in there, Mr. Friedman? 
(Pause.) 
Q (Continuing) be vou sce envthire in the- (eteet 


Mr. Friedman, that taiks of the kind of letter pes anes? 

MR. FREDERICKS : I am going to ecbsject to the torm 
of the question. . 

| THE COURT: Sustained. 

MR. FREDERICKS: ieee Benet I think there was a 
pending question as to which the witness was to look at the 
document. 

THE COURT: I will consider it withdrawn. | 

MR. SANTORA: I wantec to read the P.S. on this 
letter. 

"I am sure this plan would eliminate the cost of 


the registration statement and the disclosure of a areat 
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2 deal of complicated information." " | 
| 
3 Q Does anvthing in thet letter chante vour mind at | 


Fi - ! { 
ull that Diners' was obligatcc to co ahead an@ recis 


of May, 1969? 


uo 


iy A The languace which you read indicctes pears 
i. e t 
‘Mr. Marx is well aware that the companv would naturally | 


want to pav the money, and he is trying to cet Leverace, to 
od 


get a good deai, but he does not agree to the susvension of 


the company's obligaticn. 


Q It does not state that he has vai¢ the xcnrev? 


co oc 
a ee 


A It does not incicate that he has neice the money. 


— 
lew) 


ajrecient. Is that what you are referring to? 


Q pid vou see thie letter of Cuno 2A. SEGAL E Nee aS 
14 Derendant's MMM? Te sefers:.to & treo by Mos. ccotN: DS. os 
! 
15 think that Diners was required to go forward while iz. Marx 
16 | was out of the country on the registration, Mr. Friecman? 
| : 
17 | A Certainly. Mr. Marx is not preparing tne 
.| | i 
18 registration; it is the company's recistration statement. 
| 
4 
19 Q Was there anything that Mr. Marx was required to 
”) do besides paving the monrev? 
i 
| ae. ' 
ay | A There were two conditions which Mr. Marx would have 
ve been obligated to meet: one was the one thet vou have «:ked 
| 
23 | me about, which is the question of the advance payment of the 
{ 
o y e * . . . . * ! 
94 fees; the other one is the indemnification question in the 
| 
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Q ts: that Exhibit SSs? 


A It is a letter from Mr. Otto Marx from Mr. Walker 


‘on the letterhead of Diners‘'/Fugazy Travel, Gated Aud: 


1969.. 

Q That is right? 

A Okay. In registration statement work there is a 
question of legal liability for the statements and the 


registration. I said this rornina that when the resistra- 
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tion came effective it had to have ali the materia 


I did net say, bet will say now that “r. Mars as @ seiler 
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would be’responsible for all the content 
tion statement. Similarlv, Diners would be resvonsible 
for all of the contents of the recistration statement. 
One ef the thincs the recistration statement 
would have to Gieclose is the plan by which Mr. Mars as th¢ 
selling stockholder would sell the stock. — That int mation 
furnished by him would be information in his head, and the 
question would be how to protect Diners if Mr. Marx gave 


False information which was incluced in the registration 


statement for which Diners was responsible. Lt; naturally, - 


wished to have an indemnification. Mr. Marx on his side, 
who is less connected with the comnany, wanted to have 
sowcbody protect him if there were any misstatements in 


the Lody of information furnished by the company. The . 
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purchase agreement whi we had been discussina contemplates * 
this routine situation by providing for provisions for 
indemnification. He will indemnify the company if thev 
sustain a loss if he told them 
would protect him in the other 

occur. There was a dispute here about the form 
indemnification. Lf 2 recall, this talks about an 


indemnification in conventionai form. I may be wrong on 


wats @isagreement in this case as to 
of the indemnification, 
people got mac at 
said he would not pay if they did not tndernifv Khim. 
chere was part of what appears from the documents £9 
lnereasing acrinony about the wav things = eoinc. 
document, I think -- well, it should be read. 

Q Why don't you? 


"I spoke to Larrv List today =~" 


‘THE COURT: You are readina from which document? 


THE WITNESS: SSS, the letter J referred to of 


August 21, 1969: 
"Dear Mr. Marx: 


"I spoke to Larrv List today regarding the 


1 mmpd 13. + Cross : ; Ie | 
2 ; . ee ee a contained ny 

{ 

3 on the form submitted to you for your siqnature. | 

Mr. List agreed to forward for considera=ion our 

t 


position to the effect that the indemnification rae a 


a 


too broad ana indefinite. and further that we want ! 
| | the paragraph eliminated. ~ 
; "5£ itis deemed necessary that this paragraph 
be incorporated, I think, with some editing of the 
lanquage, we could narrew the scope of the indemni- ae 
1] fication considerably. i 
12 “Please advise me if there are anv further — 
develonments." Be 
So this indicates to me that there was initial 
H ‘ t 
over the extent to which people should be indemnifying each 
other, and that appears *7 have been on the way to zesolu- i 
tion by that — a | | 
Q Does it also wenereca ys you that Mr. dene hee not | 
| 


provided indemnification by August 21, 1969? 


LA It certainly does apvear that wav. 


21 Q Is it your testimony that Diners was required to | 

f ie | 

22 file a registration statement without an indemnity from | 

23 : Mr. Marx? ee | 

: 24 | 4 The question that you are asking me is whether 
Diners had legally sufficient reasonto refrain from meririene 


‘ 
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its obligation, and as I previously stated I think it should . 
have had fulfilled its obligation by June 20, an@ I cannot 


understand why these questions got raised et these later 


dates. 
@) Do you know why the indemnification was not 
signed? 
nN Ultimately one was signed. 
} 
Q Let us say by August 31. You seem to knew whet 


is going on in these letters. 


MR. FREDERICKS: I move te strinre. 
TIE COURT: Sustained as te forn. Trak Leas 


remark should be Gisresardec bv the Gurv. 

Q Do you know whv Mr. Merk had not vrevicec ther. 
with indemnification by Aucust 21? 

A This letter tells me there was not an agreement 
on the form of the indemnitifcation, the form not naving 


been specifically provided. for in the oricinal eGocunes=. 


Yes, they could not agree on the form. 


Q Have vou had a client ask your advice about 
receiving indemnification from sellers in the reqistration 


statement that they were trying to file? 


LN Certainly. 


Q ‘And have you ever advised the client to file the 


registration statement without cetting an indemnification 


A156r 
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\ 
a ' hae 
2 from the sellers? " ‘ : 
i 
3 A It would depend on the pecple with whom I am 
| 
| 
i 
| 
| 


dealing. Yes, I have. 


5 fa] Is it your normal practice to tell your ciient to 
6 file without an indemnification? ! 
7 A In most cases it would be my practice, yes. ! 
8 Q In most cases. ae 
9 THE COURT: To do what? 
10 THE WITNESS: To tell my client to qo. forward, to 
N file the registration statement even thouch certain documents 
i? rl which would or@inarily be dateé as of an earlier Gate had 
WJ not yet been comoleted, yes. in the Trecistration Pusiness 

i ‘ 
14 | large amounts of money are committed, and in a tvpical 
15 | statement a vast amount of work is done before the issue can 
16 | be sold. 

| ae ye 
VW | THE COURT: In your opinion would it ke unreason- 
1 able for someone in the position of Diners' Club to reauest 
19 that the indemnification agreement be signed before the 
20 registration statement was filed? 
ah THE WITNESS: - In my oninion it would net be 

ae | 
et , : 
22 | unreasonable for them to make such a request. oe 
23 | Q) Did you ever have any discussion or did.vou ever 


w | see in any of these documents any discussion hetween 


’ 


Me. Marx and Diners' Club about Mr. Marx deciding whether 
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to withdraw the recuest for registration? 


Se emmmmaniinened 


A Except insofar as the letter vou aekec me about 
casera ih which there is an alternative plan, I 
believe I did see anything. Well, at the end = 
did see a letter from Mr. x after the company 
withdrawn it. Mr. Marx insisted thak i be reinstated. 

Is that responsive? 

.@) Do you know what letter that wes? 

A I believe in.February the comoary withdre-, 
Pebruary, 1970, the company withcrew its reaistration 
Lecause oo tenaesr offer by the Continoenie? 
and. Mr... Mars: 
which © ¢€ 
it was proper for the company to withdraw the reqistration, 

he insisted in the letter. that it be reinstated. 
after the indemnification lanqace had bean eqresd to 
a commitment had been made with resnect to expenses. 


Q One last question on the indemnificction. 


Mr. Priedman, you say that the indemnification ecreenent 


not signed by August 21. Does it remain your testimony 


the failure to file before August 28 was a failure to 
promptly file by Diners? 
EN Yes. 


(Continucd on Pace 
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Q Please look at Exhibit MMMM. 


: (Pause.) All right, I have seen this. 


Q Did anyone tell you Mr. Marx had a discussion with 


Diners about agreeing withdraw the registration statement 


before today? 


A I may have seen this letter but I don't believe so.! 


MR. SANTORA: I am reading from Exhibit MMMM in 
evidence. 


(Mr. Santora read from Defendant's Exhibit MMMM 


1 
| 
| 


in evidence from "Dear Otto" to “as previously agreed.) 


Q Is there anything in that letter that would change 


your testimony as to whether Diners' failed to use its best 
efforts to get. the registration statement made effective? 

A The first thing that strikes me is the date on 
this letter as — to the period within which I think 
it should — completed the registration statement. This 
»5es not change my opinion at all. 

- Q In other words, as far as you are concerned, 
however, they may be negotiating for the withdrawal of the 
statement you think that Diners should have gone ahead and 
spent the money and registered the stock anyway? 

A This negotiation should not have taken place at 
this time. I would say that I get a sense that Diners' 


really didn't want to register, and I see a qood deal of 


2 
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reasons. 
Q. What makes you think that Mr. Marx didn't want to 


register the stock? 


A That's not what I said. 

Q What makes you think that it was not Mr. Marx who 
was trying to slow down the registration? 

A Well, Mr. Marx made a request for reoistration 
at one end. At the other end he objected vigorouslv to 
the withdrawal of the registration, and it does not seem to 
me anywhere in between was there anv satisfactory alternative 
presented to him. 

It would appear from the examination of documents 
to be Mr. Marx's position. he was in pretty good shape. He 
had an obligation which Diners would just as soon not have 
undergone for expense and dees reasons, and he is paeteaely | 
delighted to listen to Diners try to figure out a way to 
avoid the expense. I think at all times he would have 1kea 
an alternative means knowing he had a commitment, uncondi- 
tional, to use best efforts to register. 

Q Do you know of anyone else who had in his pocket 
an obligation to pay the expenses? ' 

A I believe that by imine that question had been 


resolved. 


fa) When you look, at Defendants’ Exhibit MMM, do you 
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2 see Mr. Marx suggesting an altereative plan to registration? 
3 MR. FREDERICKS: I object to that question. : 
4 Mr. Santora has characterized that erroneously. | 
5 | THE COURT: If I can see it I can determine for 
6 myself. ! 
7 Let me hear the question read. | 
8 (Record read.) ! 
9 THE COURT: I don't find that an unfair pre eee 
10 tion. 
11 . Since you have objected so strenuously I will Seieen 
12 ecved read the first paragraph of the letter and then you 
13 || can ask your question. ; 
14 (Mr. Santora read from Defendant's Exhibit MMM 
15 from "Dear —, to "to be vitae at this time.") 
16 Q : Is there anything a that letter that indicates 

| 17 to you that Mr. Marx was not anxious to discuss some 
18 alternative plan to register the stock? : 
19 MR. FREDERICKS: We have asked and answered this 
20 twice. We have read the letter, the paragraph, to the jury 
91 twice. We have gotten an answer twice. ¥ think on cross- 
22 examination we have exhausted this area. ! 


THE COURT: Overruled. 
oA A I don't regard this letter as determinative of 


5 Mr. Marx's position because it seems to me to be equally 


es 2£« BS 


| 
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| 
consistent with this letter to assume that Diners aian’t 

| 


‘want to proceed to register a position that I have, a posi- | 


tion I have reached on the basis of all the documents I 
have seen, and they are saying to Mr. Marx, “What would it 
take to persuade you to forego the rights you have in that 
contract?" And this letter’ says, “Under certain Beeaved cis 
which seem to me to be very nice I will be qlad to let you : | 
off the hook." That is your critical obligation. 

THE COURT: So we can both save money; is that 


right? 


THE WITNESS: Yes, among other things he car have 


money in hand quickly and they don't have to go throuch rie 


expense or the aggravation or a disruption of the reqistra-~ 
tion statement. | 
Q When you file the registration statement what 
happens ieee 
A After you do that, as I said this morning -~ 
Well, the Securities and Exchange Commission 
processes Ze, To cut the other procedural steps, it qoes 
toa person at the Securities and Exchange Commission who is 
a member of the staff, and that person ~~ which was done 
: 
generally in rotation -- if the company is a company that is 


already on file with the Commission, as this was, hecause’ 


of its earlier registration, it might already have a liaison 
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2 person at the Securities and Exchange Commission who has heen 
‘ { 
3 looking at the reports. But, in any event, it goes to a 
| 
4° person who reviews it. .The person reviews it, as I said 


5 | this morning, to see whether it satisfies the registration 

6 form; that is to say, whether it supplies the specific items : 
7 of information called for by the form. 

8 He also looks to see whether it supplies the items ; 
9 of information by what are called "Guidelines to Reaistra- : 
10 tion." These are qualifications of the Securities and | 
11 | ' Exchange .practice. | It is surely the gloss. It savs if | 
12 | it asks you for thus and such this is what we mean ina i 

| , 

13 variety of contexts. They would look for that. And the. 

14 | person reviewing it would look to see whether it meets _— \ 
18 | general requirements of the Securities Act, and a particular 


7 mation and even if the guidelines don't, if it is something 


18 an investigator should know it should be in there. 


19 


16 Rule 408, that is even if the form does not call for infor- ! 
Some other things would be happening in the 


Securities and Exchange -Commission -- there would he one to 


each reviewer -- the accounting staff would be looking to 
| 


see whether it satisfies the Securities & Exchange Commission's 


accounting requlation. There are extensive requlations as 


20 financial department The accounting staff of the 
to form and’ content. 
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The result of this would be what is called a ; | 
letter of comment. | ; 

"Dear Mr. Bloomingdale: 

"we have reviewed your registration statemcnt. 

It is generally okay except on Page 1 it appears 

that thus and such is inconsistent," or "Tell us 

how you get this conclusion," or "The facts don't 

appear to support this.“ i 

The Securities and Exchange Commission in 1969 is 
“in the practice of sending a two-page or three-page document 
which was comments that are generally applicable to 
a registration bee caniiee ana in the 20 or so paragraphs 
they would take a look -- they could check three, five, 
seven, and ten, or whatever the numbers were, to Save them 
typing time, and the effect of that _— to sav, "This 
applies to niin? 
MR. SANTORA: I think you have answered the 
question. 
THE WITNESS: I have not- finished. 

A. |. Centinuing) At that point the company would 
typically respond. They would attempt to deal with the 
questions. They would either call the Securities and 
Exchange Commission or they would go down, while thev are 


beginning to compile the information which the Commission 


COUTHE BN MICTHICT COURT REPORTERS U.S. COURTHOUSE 
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20 


21 


to do so in the fall of 1969. 
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has requested. 


Sometimes the Commission is wrona. It asks for ! 


certain information and you say, “If you people understand ' 


this correctly you oe see it is there," and so on. This | 
eventuates in a subsequent amendment which would respond _— 
the Security and Exchange's inquiries in a form that has been 
worked out in telephone conversations or in meetings, or it | 


doesn't have to be worked out because it is so clear, and 


when you get to the point where all of this is done the 


_ registration statement becomes effective. 


@) Is the Securities and Exchange Comnissicn required 
to write back to the filina company within any soecified 
time? 


THE COURT: Let's find out if they were required 


A I can answer the question but it will take a 
paragraph. 
The Securities Act provides that after 29 davs 
a registration statement becomes effective automatically. 
This is an administratively souheaents thina, because 
geniereneion would become effective before people would have 
a chance to function on it. Therefore, there grew vaeious 


ways of delaying the effectiveness until the Securities and 


Exchange Commission got a chance to comment oan. the Letter 


20 


21 
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of comment, which I have referred to as something that the 
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Securities and Exchange Commission considers to be one of 
its greatest administrative achievements hecause it deals 


with the problem that the Statute did not; I would sav;--as 


a matter of practice, the Securities and Exchange Commission 


| 
does respond. There is nothing in the law that says it 


has to do this. 

Q You saie you saw Exhibit 39 hefore, which is the. 
Securities and Exchange letter of October 16. 

A . Yes. 

Q In relation to the statement filed <n Aucust 28, 
was it possible . that statement to become effective 
before October 16? 

MR. FREDERICKS: Which statement? The one filed 


on August? 


MR. SANTORA: August 28. 
THE COURT: More. than 20 days had eiapsed since 
August 28. 


A The reqistration statement thet was filed in 
August which bears the date of Auqust 28, the company could 
iat 4 
have let it become effective before this time, but that 


would have been foolish and, obviously, no responsible 


person would have let this happen. 


If the purport of your question is, would the 


AL5S74 . 
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company have permitted it to become effective before it had 


the comments of the Securities and Exchange Commission? 


and Exchange's comments, they tell the company thinas that 
ought to be included in the registration to enable it to 
satisfy its requirements. To tell investors everything 


clearly you would not want to proceed withcut the benefit 


of this information from the Securities and Exchanqe 


4 | The answer has to be no, because so far as the Securities 
Commission. So October 16th certainly is a date before 


11 | ‘which, in this context, a.registration statement filed on 

12 August 28 could not become effective. 

13 | Based on this and assuming an August 28th date, 

14 | this does not seem to me to be unduly burdensome, although 
15 “it does not emi accounting etrceaisichies tania came later. 
16 | The a ee could not have become effective any | 
17 earlier than whee and would: have-become effective somewhat | 
18 later when the comments were met. | 
19 .Q Because of the date on these comments, October neu, 
20 and your receipt of later creeds ale you still take the 3 
21 position that that statement should have been ready with | 
py) 70 days of August 28? Ve 
23 A My position was that it should have been ready 70 : 
24 | days within June. 20th. This was October 16, which 315 ie 


& 


40-some odd-.days after the original filina,. Had they done 


= 2£ & 8 
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everything that they were sunpesed to do ‘this one could have ! 
been effective 70 days after August 28th, I believe. That 
is, pamebed irrelevant to my view. 

Q Do you know when the financials were ready? 

A The original financials were ready on June 6, 


Q Is that the annual report you are talking about? 


{ 

which is the date of the original filing. | 
| 

| 

| 


A That's the financials of the year ended March 31, 


1969. 


Of course, -to the extent that a company delays 


after the tidus of the year-end report, it runs into = 
requirement that it has to update, that is to say, financials 
as of a certain date are good only for that particular meas 
pue.ae you run past that time you have to give So eee 
information for a shorter time. I don't think that's the 
sectniie Via of Mr. Marx if the company's failure to 


act promptly put the company in that situation -- if that’s 


| 

| 

the thrust of your question. ve 
Q Have you ever had any comments from the scenes | 

and Exchange Commission, Mr. Freidman, that delayed the | 

effectiveness of a registration statement for more than 70 | 

days? | 


MR. FREDERICKS: In that period of time? 


' 

| 

MR. SANTORA: in 1969. 
t 

| 
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3 \ ea 1963 it took 120 days once to get a letter of 
4 comment and we refused. | : 
5 Le The 70 figure that has been cited is a mettaceion. 
6 of the workload of the Commission of the particular time, 
7 so it would vary. There have been times when you eats get 
8 letters of comment and you could be effective in two weeks, 3 
9 and there have been times when it takes four months. It 
10 depends on the time, and my testimony with reference to 
11 the ee sich iis wai AER is intended to place: it 
12 || in the context of a specific time run on the basis of the 
13 | public i aformntion. which should have taken approximately 70 
4 | days. 
15 : Q Is that an average figure, 70 days? 
16 XD - I-think so. I think that's the average length 
7 of time in which -- That's the average length of time during 
18 which the registration statements which become effective at 
19 such and such a time had been on file at the Commission and 
20 became processed. It takes into account General Motors, 
21 which might take five days, and a speculative issue, which 


22 might take five months. 

{ 
23 Q Is that a median figure? 
2A A Median in the sense that half are longer and 


half are less long? The word “median" does appear in 


8 


a Ss & 
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Securities and Exchange report. I have been using 


“average” and I 


the company was 
and had a proxy 
generous to the 
the lower side, 


that's the best 


A1574 


Friedman - Cross c 1793 


think if you ask me, given the fact tha* 
filing 10K's and was a reporting company 
statement and did ali. this, 70 is:.eather 
company. I should think it would be on 
but I am content to rest with 70 because 


information we had at the time. 


SE COURT: Off the record. 


(Discussion off the record.) 


THE COURT: We will take a five-minute recess. 


Please do not discuss the case amongst yourselves. 


Keep ar. open mind on all facets of the case. 


I still adhere to the promise I made. BI 2a as 


to de better. 


(Recess. ) 


CROSS-EXAMINATION (Continued) 


BY MR. SANTORA: 


-@) Mr. Friedman, 3s it your eee that Diners was 
required to file a puateeeeron statement by June 20th, not 
withstanding the fact that Diners had not received the 
advance payment of half the expenses from Mr. Marx? 

A Yes. 

Q Is it your testimony that Diners was reauired to 


file the registration statement by June 20th notwithstandina 


— sesso -mreemnarnann = 
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the fact that Mr. Marx had not furnished Piners with a sound 


‘ 
indemnification? 
A Yes. 
Q Is it your testimony that Diners was required to. 


file a registration statement bv June 20th notwithstanding 
the fact that Mr. Marx and Diners were discussing alternate |! 
é ; ! 
proposals to registration? | 
A Yes. 
C Are you certain that the 1C¥% filing requirements. 
for 1969 was 90 days, sir? 
MR. FREDERICKS: Asked and answered several times. 
THE “COURT': He said the last time he was not 
certain, and perhaps he has had a chance t© think ‘a 
matter over, or perhaps he is ir a position to be somewhat 
more certain that he was the last time. I am willing to 
let that quesbten be answered. | 
A I believe that the dale ttiedinted at that time were 
90 davs. | . 
MR. SANTORA: I would like to ask the Court to 
take judicial notice of Securities and Exchange Commission 
release 9000 dated October 21, 1970, effective January 1, 
1971, changing in 1971 the filing time to 90 days for 10K's 
which had previously, in 1969, been 120 days. I would 


furnish a copy of that report to the Court; I @én't have it 
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with us. 

MR. FREDERICKS: No, no, no. 

THE COURT: Please. | 

I: have heard a representation from counsel. If 
he has made .a misrepresentation I will deal with the 
matter. I accept the representation Pe having been made 
in good faith. 

Do we have the release number? 

MR: SANTORA: 9000, dated October 21, 1970, 
effective January — 1970. We will provide Lie eect with 
a copy. 

THE COURT: er would be in the CCH Services, 


would it not? I suggest that one of you adjourn to my 


chambers and bring back the loose-leaf Service which contains | 


that release, i will eall them and tell them that vou are 
coming. ? 
(Pause. ) 

BY MR. SANTORA: 

Q Prior to today, how many times have you testified 
in court?. 

A This is the ehbicd time. 

Q How many times in addition have you testified a 


depositions? 


A I have to withdraw my response. This is the 


So SNR ITES IRENE 0 PHA 


2A 
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second time I have testified in ‘court. The other time was 


in a de; 


.@] 


A 


case of 


case it 


cations 


Ebel of 


Stubb: 


Q 


jOSition. 


Who retained you on the other occasion? 


1796 | 
q 
| 
H 
| 
‘ 


On the first occasion it was the plaintiffs in the 


Republic Industries against Lionel, and in the second 


{ 
\ 


was the plaintiffs in the case of United Telecommuni- 


against American Television and Communications. 


Who were the lawyers who retained vou in those 


In the first case it was Sheldon Elson of the 


Orens, Elson & Polstein in this city. 


In the second case it was a lawver named David 


a firm in Denver which was named Davis, Graham ae 


Are you being compensated for your services in 


this case? 


A 


_ Q 


Yes. 

How much are you being compensated? 
At my normal hourly rate. 

What is that? 

$125 an hour. 

Have you been paid yet? 


No, iI have not. 


MR. SANTORA: I have no further questions, 


ASR NS NR ER NES ART AR ECO A SE SES AO HOE era AO one 
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Honor. 
MR. FREDERICKS: I have one question, your 


Honor. 


REDIRECT EXAMINATION 


-BY MR. FREDERICKS: 


Q Can you tell me who. the attorneys were for the 
defendants in the case in this court wherein you testified 
on behalf of the plaintiffs? 

A Yes. The firm of Olwine, Connelly, Chase, 
O'Donnell & Weyher. " The sniois who represented that firm 
in that case was Mr. Tolan. 

(@) Mr. canes Tolan? 

A The one sitting next to you at the table. 

MR. FREDERICKS: I have no further questions, 


your Honor. 


THE COURT: We do have that one matter before I 


ae with the question of where we go from here. 

MR. FREDERICKS: Your Honor, assuming the 
document is what it is, I don't really think it will affect 
amy ee I may have of this witness. 

THE COURT: You are prepared at this time to 
accept the representation? 

MR. PREDERICKS: No, no. 


THE COURT: Subject to verifying at. 


e 


on 


same ect nea tie eB Nar eS i ¢. 4 
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2 .* MR. FREDERICKS: What I am saying, no matter . 

3 what the representation of counsel proves ‘es be, it will 

4 not affect my wanting to ask this witness any questions. : 

5 THE COURT: I will accept Counsel's representa- 

6 tion, but I tell you now that I will check it with vou and : 

7 ‘if there is any change in the matter etn jury will be | 

8 notified. | 

9 | Are there any further questions of this witness? 
a MR. FREDERICKS: I wanted to read the last of 

11 that sentence lect kee were talking about. | 

12 THE COURT: I said you could. 


13 MR. FREDERIC,‘S: Y didn't know whether to do it 


i 


«44 with the witness cr otherwise. 
15 I am reading from Plaintiff's Exhibit 5 in evidence, 
16 Page 39. | 
17 THE COURT: Do you have any other questions? 
ag | MR. FREDERICKS: No. I have no further auestions 
19 of the witness. 
90 | THE COURT: Maybe your adversary does, after vou 
21 read it. I will have the witness remain. 
22 You may read it. i 
) (Mr. Fredericks read from Plaintiff's Exhibit 5 in’ 
24 evidence from "The notifying holder" to “with such reqistra- . 
| 25 tion statements.") es ! 
: 


c 
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BY MR. FREDERICKS: 
0 Was that the language you were beterrinn to in 
the contract in your responses to cross-examination? 
A Yes. 
MR. FREDERICKS: Thank you, your Honor. 


THE COURT: Do you have any other questions? 


Do you want to inquire on recross-examination? 


MR. SANTORA: I don't, but as long as he mentioned 


out-of-pocket costs I want to refer to pkfandaake® runes 
"PPP, which is in evidence, ard lists the registration fees, 
printing costs and so forth. The total is $70,270: 
MR. FREDERICKS : Again we are going to read from 
the rest of the idesictatees 
(Mr. Fredericks read from jer eiene? Exhibit PPP 
in evidence from "As you know" to "Sincerely, George 
Faunce, rtt.") 
THE COURT: Are there any other questions of 
this witness? 
MR. SANTORA: No questions of this witness. 
THE COURT: ae Friedman, you are excused. 
eiewess excused.) 
MR. FREDERICKE: + wands like to mark two 
documents, your Honor. 


(Plaintiffs' Exhibits 55 and 56 were marked for 


10 


11 
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discussions I have had with counsel and a promise that I 
made to them relative to the time they would have, that 
each counsel will take one hour for his eaead tees 
Following the ee oon I will charge the jury, and I 
expect to be in position to give you the case by lunchtime. 
I won't say what lunchtime will be, but that is the way I 
anticipate it at the moment. So the jury is excused. 

ae keep an open mind on all facets of the 
case. R.lthough you have heard all the evidence, you have 
not heard the summations or the charade. So keep an open 
mind on all facets of the case. 

The jury is excused until Tuesday at 9330 acm. 
Suhey oour weekend and the holiday. 

(Jury excused.) 

THE COURT: The Court is prepared to hear the 
motions of counsel. I would suggest that we first hear the 
motions on behalf of the defendants = at the conclusion 
of the entire case, and then — the response to those 
motions from the plaintiffs and their motion or motions, in 
turn, regarding the defeéndants' counterclaim, and, finally, 
any response which counsel for the defendants wishes to make 
to the plaintiffs' motion relative to the counterclaim. 


Is that agreeable to you, gentlemen? 


4 
t 
t 
’ 


MR. FREDERICKS: Anything that is agreeable to the 
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Court is agreeable to me. 
“THE COURT: It seems logical to me. 

MR. FREDERICKS: Any way that the Court will 
choose. | 

THE COURT: You ‘ene proceed,- Mr. Kay. 

MR. KAY: Your Honor, the dissin kcnde spsnis: Site a 
direct verdict in favor of the defendants with respect _ 
the plaintiff's 1968 claim on the grounds that in order for 
the Pleinesee to approve that claim they must also prove 
that ‘hey had pw to or in part sineeas in procuring 


info: mation which was or wno td be deemed to be material 


inside information and that they sought to use such infor- 


‘that they. complain has been violated. It is a form of 


ban 


mation’ for their own interest in controvention of Rule 10B5 | 
\ 


in pari delictodefense which we briefed heré on, and I will 
only briefly go over the facts that we think are ‘pertinent, 


and we have already referred ali Honor to the Kuehnert 


1 
and other cases as to ‘Kuehnert on this topic. | 


THE COURT: I am troubled by one promise here. 
7 think that under the Kuehnert argument as neatly 
constructed as it is, and that had to do with inside infor- 
mation, from what I can seé, every house on the ee 


half the newspapers in town were carrying the same informa- 


' tion as we have had presented to us here. Perhaps you want i 


people who would be deemed to be insiders of the defendant 
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to deal with that and then go on. 


-MR. KAY: Your Honor, I think what I started to 
say was that in order for them to prove a claim they would 


have to prove that the claim would be actionable under 


"3208S, that it would be barred by an in pari delicto 


defense. That is. the erate they seek ts offer in this 
court, er they relied on the very same isiEcevetios that 
was freely available in the newspapers and in rumor on the 
street for two years, before the time that they claim they 
reliec on it, and ie oar view they had not made either the 
10B5 claim. mas ne 


If, however, they claim that tney had some 


special information and that that information issued from . 


corporations and if that information was different from 
street rumors and newspaper articles and as to the effect 
they have claimed, if they are to be believed, that the 
takeover of Diners was going to occur within 39 to 60 days > 
of September, 1968, chen that type of Ces that 


special infoyination that was not available to other people, 


would be deemed to be inside information, and what the 


plaintiffs seek here is to have the Court enforce a specula- 


tion by which they sought to take advantage of inside infor- 


Cal 


mation in which they claim they lest as a result of, and 
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the Kuehnert case and cases after that preclude such 
recovery, and the only exception which the plaintiffs have 
sought to use as a technique of taking our wige ouk of the 
Kuehnert ue is really in perce 

THE COURT: The Nathanson case. 

MR. KAY: The tathancon os involved a fiduciary 
sineian chic ween the plaintiff and the defendant. The 
defendant in that case was in a relationship wholly differ- 


ent than here. They were not sophisticated parties. And 


it serms to us that our a@istinction of that case is correct 


| 
‘| 
and that our case is clearly within the line of the | 
Kuehnert cases. "The Nathanson case involved a husband | 


and wife. They were purchasing securities from a ee orennas) 


company. They claimed that they were misled and they 


sought and ohtatnes a finding of liability... Our case 
involves a situation in which Mr. William Fugazy, who was . 
at the time in question the president of the defendant 
Diners, who claims that by virtue of his position as 
president he bad the ability to sit in meetings with 
Alfred -Bloomingdale and Victor Herd, and in the course Of 
those meetings he obtained information that he passed on 
to Marx to the effect that this company was going to be 


taken over within two months, and on that basis and only 


/ on that basis did he enter into a transaction which would 
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have given him the Diners stock at a lower value than the 
Diners stock would have had if that information that he 


obtained in those meetings had been in the public. He was. 


trying to get a bargain purchase which would result in a 


‘higher value in the stock after the information became 


public. 

We think this is exactly the kind of case eae 
Kuehnert -contemplated and the cases after Kuehnert that 
follow it, which seek to have this Court not involve itself 
in a ciation Sage MET has violated 10BS, Si lilaiicasdl in, a 
transactiorn that sought to use inside information and 


complain when he loses. On that basis, we would move for 


a directed verdict and that plaintiff's claims if they are. 


‘made out would be barred. 


In addition to that ground, we would further move 
for a directed verdict on the’ '68 claims on the basis that 
the plaintiffs have nct howe that they were damaged, and 
damage is an essential element of lOBS5. You really have 
no liability unless ae can show damace. We say thev have 
not shown damage. 

THE COURT: Then you say thev did not have any- 
thing in hand, all thev had were Laeiuarid contingent rights 
Is that your argument? 


MR. KAYE: We say further. Well, it: is true 


10. 
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_ without any other fact the most they had was a contingent 


‘And if the plaintiffs had not agreed to change the cash 
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right, the right which under the agreement could be 
terminated at the will of Diners. Diners had the right at 


any time for any reason whatsoever within its sole and 


“absolute control to stop selling franchises. So there was 


no inferred obligation, as there would be in the absence 

of such express provision to go on and sell franchises. 
compensation possibility into something else, it was within 
Diners' power at the time without any liability at ali to 
simply stop selling franchises. So it is that we claim 


that the plaintiffs did not begin with anvthing. 
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We also claim on the basis of Mr. Fugazv's own 


‘testimony and admission, Mr. Fugazy violated the express 


terms of the 1967 agreement, mist is, the October 10, 1967 | 
employment agreement. : : 2 
THE COURT: Because he was competing? 
Whe aa: Because he was owning, eee ce 
eenaeing in this case by his own testimony directly, 


although the matter is much broader than that, the Madison 


Avenue office, which was 2 violation of the express 


provisions of that agreement. So that had Diners known 


about that at that time, had they discovered it, they would 


‘have been in position to terminate the aqreement on that 


W7 
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THE COURT: Isn't that a fact question for the 


MR. KAY: It is an admission in court and we 


can't see how there can be any doubt, because there is no 


conflicting evidence on it. Mr. Fugazy has admitted that 
he was in that comvany, that he had an interest in it, that 
there was a secret indemnity agreement, and that he would 


come into possession of 60 percent ownership of the company. 


“He further admitted, aside from the indemnity and equity 


interest, he was operating the company, he was an officer 


and director. That is a violation of the agreement. 


THE COURT: I am not-sure it is so clear that 
I can find that as a matter of law. 

MR. KAY: Then I should refer- to the agreement 
itself. The language would make it clear. 

‘Your Honor, if there is a lack of clarity to which 
you are referring as to whether or not ie Fugazy was an 
officer or ne wa eres you to the Interrogatories 
the answers thereto, whlen were read in the record, which 


were answered, to the effect that Mr. Fugazy was, in fact, 


an officer and director of that company during the relevant 


period. 


MR. FREDERICKS: We stipulated to that fact. 


e & 8 & EC é& 
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MR. KAY: There is’ a stipulation. 
THE COURT: If that is the fact, let me just 
i Mr. Fredericks, what about the Court's holding that 


there was a violation of the Lay eeneae by Mr. Fugazy as a 


matter of law? 


MR. FREDERICKS: Your Honor, Mr. aoe testified, 
ana it was uncontradicted, and several other people : 
secese cen, they were officers and directors of a hundred 
different subsidiaries, that there was the necessity of 
them having to continue to be diveices. | Louis Fugazy 
thea wei Fugazy testified, I think Mr. Asch said 
Shey were pro forma officers and directors, but Mr. Fugazy 


testified wane ueaiekea Even that stand that he sold his 


‘tnterest in that company prior to October 30, 1967, when 


G 


he signed that affidavit. 


: 
| 
| 
: 
THE COURT: He sold his interest, but he was 
being ala from the operating profits. : 

MR. FREDERICKS : No, he was not being repaid fOr. 
anything. -The operating begee ce were €0 pay Off the 
indemnity agreement that he had indemnified Fruchtman in 
connection with the bank loan. There is no evidence 
Mr. Fugazy was getting one brass farthing from that. 


company. He said that. 


THE COURT: Does it matter if he was aetting cash 


deed 


ww 
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virtue of the business that he generated for that company? 
MR. FREDERICKS: Your Honor, it makes a great 


deal of difference. Mr. Fugazy testified Mz. Fruchtman 
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or he was being relieved of a substantial liability by aa te 
had gotten a bank loan, that oer money was used in the 


ged claa Of the Madison Avenue operation, that that ban 


lan was being paid off by the operating profits of che 
company, that Mr. Fugazy personally had an obligation to 
Mr. Fruchtman to pe ieaamece him for lessés against that bank 


loan.arising out of the transaction that took place before 


October, 1967, before the sale of the compary « Now, the 


documents and whe eehedules — ad nauseam about this 
Travelco operation. 

THE COURT: Let me ask one specific question: 
You said the Fugazies were officers and directors of many 
companies. Is there an indication direct or circumstantial 
or something from which the jury can draw an inference that 
Diners was aware that Mr. Fugszy had this very valued 
interest in Travelco? 

MR. FREDERICKS: I can't answer your question 
because I don't know what you mean by this "very involved 
interest.“ Mr. Fugazy's interest in Travelco, as far Ae I 


am concerned, was not very involved. He owned it in June 


of 1967 and when they went to. sell this to Diners' Club he 


10 
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was told, "Dispose of it.” . The agreement akwtaades 
provides fie it. He can sell his interest out to 
Mr. Fruchtman or to some other person unknown. Nobody | 


asked him about it. But he said he sold we interest out. 


-_Now, his involvement was the fact that_in the course of that 


operation he had to indemnify. Fruchtman against a beak loan. 
That is the sole involvement he had with that company. it 

is not very involved; it is not very auaeas and ee ouibe iss 
mentioned in this schedile, it takes up three pages in a | 
eee ree samehad section. It is all over 

the place. 


THE COURT: Mr. Fugazy's connection with Travelco 


as an indemnitor, is that mentioned in the agreement? Is it 


mentioned anywhere to Diners'Club as far as the record is 


| 
concerned, the record before this Court.and jury? | 
MR. FREDER<CKS: Your Honor, it is not mentioned | 

anywhere before. this jury cy in this record, but mv answer 
to that is that I see no relevance to that, to their claim a 


or to Mr. Fugazy's claim. 


THE COURT: Well, yow\and I don't see eve to eye 
on that one. But let me get back to Mr. Kav. 


MR. KAY: Your Honor, I think the transcript ‘oe 


indemnity arrangement that was undisclosed with Mr. Fruchtma 


Mr. Fuqazy's testimony on this issue shows that he had an ae 
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and that indemnity enema to the effect that when 
- the bank loan was satisfied, he, Mr. Fugazv, and his — 
. brother, baie, would somehow*obtain.60 cocoanut of the 
stock of Travelco, and that, in fact, the bank loan subse- 
‘quently was sika, ban Bd kee that is What Mr. Fugazy 
testified to. But, in any event, when I read the places 
where this Travelco thing is set forth in the agreements 
that were cimediced in October of 1967 is this one that I 
would like to read, 6A of he October 10,.1967 aqreement, 
whieh is Pladneites BRhibit Woe 7: | 

‘THE COURT: In consideration of the execution 
by DFT of this employment, the employee agrees that for 
the aca set forth in Paragraph B below he will not in 
any manner, déxeeeiy or indirectly, engage in the business 
of ehonatan travel or Chee services Ox ioe or 
franchising or offer to. provide such services, or engage in 
any business which competes with any of the fields in which 
Fugazy is Lokdaneie engaged, and he will not directly or 
i ucheeeets a manage, operate, join, control, ,or partici- 
pate as desis ee i manaqement, operation or control of, 
or be employed by or connected in any manner wath anv 
corporation, firm.or business that is so engaged without 
the DFr's prior written consent. For the purpose of the 


3 


foregoing, Travelco, Inc. (PA.). and Travelco (New York) shall 
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be deemed engaged in the travel business. 


“The period in question that was er forth in 
B was to commence on the effective date of this Secure = 


and terminate at a time clearly later than the time in 


6 ‘question. So I dcn't think there can-be any question that 


7 this provision was in effect at the time Mr. Fugazy's 


8 employment aqreement was changed to a new agreement. And 
3 I might point out that the new agreement, that is, the 
10 agreement that was executed | in '68, contains virtually the 
li same ee and we donetder that cne to 
= have been executed Sindioriy when Mr. Fugazy knew that he 

* 2B | was involved and that he was bs eolacaen of the very 


covenant that he was going to execute in October '68. So- 
-with respect to plaintiffs' '68 claim, another reason that 


we feél that in determining damage, that they were not 


Senaged is that this contract was terminable at ‘the will of 


Diners' Club had they known of the breach. ae the breach, 
19 of anak: Was concealed, and we feel that Si ners: should 
20. not suf fer because of the act of concealment of the breach 


until a later ine when it was finally discovered. 
(Continued on Page 1b19) 
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testimony by Mr. Fugazy in response to an inquiry by the. — 
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THE COURT: Before we move. from that, I have 


noted that page 1528 of the record, line 24, the following 


Court: 

"Your Honor, the indemnity was not against law- 
suits; ea eetar ranger Fruchtman borrowed $75,000 from the 
bank and my brother and I ehaneine him if he had to make 
good on this loan, we will make good. And after the Frank- 
lin Bank was paid off we would get 60 per cent of the 
stock and he would net 40. It does not _— anvehiie to 
do with losses at all." 

MR. FREDERICKS: At some point in that record 


he testifies that that was the arrangement before the 


Diners' Club deal, and when the Diners' Club deal came into 
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being he sold out his interest, and that is why he gave the 
affidavit. 

THE COURT: No, because ee Suet picks this 
up at page 1530, line 7: | } | 

") You megbighed a monent ago that after pay- 
ment to Fruchtman you would wind up owning 60 per dene ee 
the stock. | 

"A Something like that, 59 per cent--control. 
I have not seen ine eaneee, : 


"0 That was the stock of Travelco? 


a 
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- had divested himself of any interest directly or indirectly. 


ture, and the indemnification arose out of the original 
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“A Yes. I don't know if it was 60." 


MR. FREDERICKS: Your Honor, that is exactly 


°y 
right, and then he was asked whether on October 30th he 


being in June, before the Dinexs' Club came into the pic- 


{ 
transaction. And what Mr. Fugazy is talking about there is 
ee the circumstances as to why he gave the indemnifica- 
tion. | | 
Further, your Horor, the record will show thet : 


Remember that this indemnification agreement came into 
Mr. Fugazy testified that that indemnification had washed | 


itself out by January or the early part of '68, bearing in 


mind the fact that there was sufficient funds to pay off 


that bank loan. 


THE COURT: I recall that. My understanding . 


‘was that after the bank was paid off, the Fugazys were to 


get a controlling interest in the business. 
MR. FREDERICKS: That was the understanding 
when the indemnification came into being in June, but when 


Mr. Fugazy was required under this Diners’ Club acquisition 


‘to divest himself, he divested himself of all of his ee 


THE COURT£:: Where is that? 


_MR. FREDERICKS: . It was in the affidavit that 
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he submitted to the Court. 


THE COURT: He represer ed that he had divested 


himself, but where in the record does it show that this 


‘ agreement which he had relative to Travelco "vas in some — 


way terminated? 


MR. FREDERICKS: Your Honor, Mr. Fugazy testi- 


fied that he had entered into an indemnity agreement in 


June or July when sie Boxe was put together and that was 
the terms of ARRESTS He then ateuey an affidavit and 
tepeedentea to this Court on October 30th that he had 
divested himself of any interst directly or indirectly. 

Now, your Honor, I suggest at that point there 
is nothing in the record to suggest that Mr. Fugazy's 
testimony on that matter was not correct. 


-And, therefore, having testified that he had | 


divested himself of all interest, directly or indirectly,: 


.I think the wthatter is put to rest, because there is no 


evidence to the contrary. 
THE COURT: Let's hear further from Mr. Kay. 
MR. KAY: Another reason we submit there was 
no damage was that after the change in this agreement in 
October of 1968 the number of franchises that actually was 
sold was no greater than 45 to 50, according to my best 


recollection, which under the terms of the original agree- 
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ment would have given to the plaintiffs at most $450,000 

to $500,000 income sek of the nareeniues, when, in fact, 

as a result of the change they received not only the stock, 
which even by the lowest measure of sale resulted in income 
to them of some $500,000,plus they received $180,000 in 
derdivenens on a note, plus they received various intan- 
gible rights in a form of limitations on liability and 
releases and things of that kind. 


So that on the basis of the cash loan, using 


“the very lowest price for ‘the stock that could be used, the | 


plaintiffs ended up better after the change than they would | 
have before the adie and we think that that is a defect | 
insofar as proof of damages is concerned, and we submit 
it is the basis for a directed verdict in the case. | 

. .A further reason that we submit would justify 
a directed verdict here is that this ee ke somewhat with | 
the argument that we previously: made with ee to in 
caee daltect, that it is really incredible as a matter of 
law that the plaintiffs relied’, as we submit it is their 
Claim, or could have or should have relied on the idvaloae 
tations that they claim to have been made. 

- THE COURT: i really think shat is for the 
jury,:if I get to that point. t must say that it is not 


so inherently incredible. I know you say that these people 


oo 
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he continuously lies on it for a-year or more, and also 
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are knowledgeable, that ‘ic is a sophisticated invest- 
ment banker, and that Mr. Fugazy also ies man with business 
experience. 

. sugcest that under the circumstances as I 
view this whole matter this would be a question for the 
jury to weigh, having seen and heard all of the parties 
in this courtroom. 


MR. KAY: I won't continue on this. 


THE COURT: If there is anything you want to 
add, ycu may. 


MR. KAY: Mr. Marx is an investment banker of 


some 40 years. Here is this representation in 1967, and 
i. 


with respect to the '68 claim, without making any independen 
examination. : 
But he also had as his source of information 

Mr. Fugazy, who on the Te of the other facts that have 
been proven at the trial with regard to the past relation- 
ship and the events that occurred between those two ere 
viduals and the knowledge that Mr. Marx had of Mr. Fugazgy's 
prior activities, here was not a person whom Mr. Marx shoulda 
have relied.on in this context, in aa eyent.. + . 

: We think that iy additionai fact that makes it 


incredible as a matter of law, *hat he did rely. 
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‘THE COURT: .I disagree with you on that. 
: MR. KAY: We feel with respect to the scienter 
elements that the plaintiffs have failed to make out in 


any respect any knowing or reckless disregard for the 


truth. it is. at best, that they might have made out a 


claim with respect to a representation, however vague, 
ie ec kind ee ee but. the connection between 
that and any kind of knowledge certainly is absent. 

The suggestion is of an inference that it 
co have been something reckless here, but nothing more. 
We do not feel it was adequately presented and should be 


the basis of a directed verdict alone. 


‘with respect to the '68 claim. 


4 
p 
'That.is the argument for a directed verdict | 
“With respect to the best efforts claim, we 


| 


think with respect to that claim that the Court should also 


grant a directed verdict in favor of the defendants for 
the reason that as a matter ef contract the first obliga- 
tion on the =~“ of Diners' to file the registration 
statement could not have teins before August 26th, which 
was the first time that the two express seed aches of that 
10.2(b) clause of the agreement had been fulfilled,. ful- 
filled on the basis of P compromise with Diners’, one, the 


satisfactory arrangement with respect to the payment, and 


cere eememeranerenemmeeeen 
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that was accomplished by Diners’ agreeing to, at least, not 


‘insist, upon payment, but accept a promise to pay or a guar- 


antee to pay, and, the other, the indemnities that were- 
required to be delivered by the selling shareholders, the 


plaintiffs in this case, and that was not fulfilled until 


about, I I think, the 24th of ae 


So, it is that the registration statement was 
filed within four days of the satisfaction of the indemnity 
condition and wEeneR two days of the satisfaction OF. the 
payment condition, and that can hardly be alee by any 
stretch of the imagination as not a prompt filing after the 
first time that Diners' was obligated to file. 

THE COURT: = think tien Ke a very valid argu- 
ment which you could make to the siev- But I am inclined 
at this point to leave that to the jury. 

MR. KAY: Further, ei Shes same point, that is, 
the best efforts claim, we believe that the testimony on 
the part of plaintiffs, and particularly from the experts, 
is wholly misguided as a sehebite ie law. 

f The best efforts obligation is an obligation 
for Diners’ to use its best efforts, apie, alate suggests not 
that Diners' had to engage in activity of the wredinade and 


the best kind, but merely that Diners‘ had to engage ina 


good faith processing of the registration statement in an 
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“Mr. Friedman, and I think through him they made out a prima 


“the course of preparing for his testimony he did not do 


kaw of 69. 
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‘attempt to make it effective, and there has been no proof, 


none at all in Court that Diners’ failed to do so. 
The only proof that has been submitted, the 


only attempts to submit proof, have been those showing the 


time period that was consumed was longer than the time 


period which other people might have been able to accomplish 


a‘registration statement in. 


THE COURT: Well, they put on their expert, 


facie case. 
MR. KAY: Mr. Friedman's testimony when viewed 
in terms of its weight or its believability has to be 


measured in the light of Mr. Friedman's admission that in 
any research, to look at and opine on the basis of the 


His only testimony was with respect to a 10-K,. 
ee to that. he was usin~ the law of 1975 in a case that 
relates to an event in 1969, and he admitted when he was 
eis) mannamied and By the beginning of his er that 
he has been supervising PLI forums because the law in the 
securities field is so rapidly changing that ee has 


to continually study it, and I think his testimony should 


“not be given any weight at all, and without it a case of 
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best efforts has not been made Out at ail. 
THE COURT: Anything else? 
“MR. KAY: Further, we have, I think on the rec- 


ord an admission by Mr. Fugazy to the effect that the Diners ' 


‘Club had tried, had engaged in efforts.that were geared to 


overcome the monumental difficulties, and there was really 
nothing other than that on the record of any substunce: - 
So, on that basis we would move that the Court 
grant a peepee verdict to the defendants with respect to 
the best efforts she of the plaintiffs. 
With respect to the claims of the defendants 
on their se idareel aaa sudtnst the plaintiffs, we would re- 


quest and:move for a directed verdict on the defendants’ 


ielaim. 


‘THE COURT: resin dine else? 
_ Re RAY: J would like to just outline very 
quickly for you. the basis for this ieeaui, 
THE COURT: On His counverotatee 
MR. KAY: — 
THE COURT: Den’ =. 
MR. KAY: Then, your Honor, I have no further 
argument. 
THE Cour?: —" considered the matter since 


the close of the plaintiffs’ case, with respect to the '67 
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claim I concluded that there was no reliance on date and 


-sentations sufficient in the record to. put the case to the 


-tened to for the past two weeks has been made up of. innuendos 
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I reached the conclusion based on a search of the record 
that there were no material misrepresentations in connection 


with the '67 acquisition, I do find that there were repre- 


jury relative to the 1968 claim. 


Accordingly, because I do not agree with your 
out a sufficient legal case to justify a directed verdict 


and the best efforts claim and with respect to your a 


para delicti argument and do not believe that you have made | 
either with respect to the 1968 claim or the best «fforts 


claim, the motion for a direited verdict on the 1968 claim 


claim is denied. 

I will hear from counsel for the plaintiffs. 
I would Suggest, counsel, that I have read all of the i 
material that has been presented to me. I suggest in view. 
of the lateness of the hour, it being 5:15, that you be 
brief. 

ur. FREDERICKS: Your Honor, ZI fully intend: to 
be- brief. I have before-me the defendants' trial memorandum 
I submit to your Honor eiak the defendants have failed to 
introduce a scintilla of svidenee on any of the ebadibas 


made in that brief, that the entire case that we have lis- | 
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and questions unanswered, but not one scintilla of evidence 


‘with respect to the plaintiffs’ claim in the first instance 


of F.T. Ventures 'involvement for four years preceding the 
Diners' Club acquisition, not one bit of evidence has been 
introduced that Mr. Marx was connected with fraud in Tower, 


‘no evidence that Mr. Fugazy had made certain misrepresen- 
tations to Tower. 
Counsel has argued at length, but no evidence 
has been gone into in this record. } . | 
3 | 


Basically, your Honor, they have produced Hr. 


Hays, Mr. Asch, Mr. Flug from Diners' Club. Mr. Asche says 
he was not involved in the negotiations on the acquisition 
agreement. Mr. Hays says, yes, he was involved in the 
negotiations and in the acquisition agreement, but he does 
not remember any of the conversations. And Mr. Flug had. | 
no participation in those negotiations. 

‘I, therefore, suggest, your Honor, that there 
is not one bit of evidence that any allegations or repre- 
sentations were made to these defendants of any kind which 
they can claim to be false, fraudulent, or misleading. 

‘THE COURT: Relative to the sale of the 342 
“Madison Avenue office, from <n Court's point of view 


that would permit me to conclude that on that alone they 
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have made out a prima ficie case. 
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MR. FREDERICKS: Your Honor, I must take issue 


with that. There has been no testimony about that, except 


the following: Mr. Fugazy said in June the deal was made. 


It was fully disclosed and it was all set forth in the 


statements. The only testimony we have is that of Mr. 


Fugazy, because nobody else talked about it. It was fully 
disclosed. He — from ada WA bees stand, 
your Honor, and there was not one bit of evidence to contra- 
dict 16, that = 4s cuban of every interest. 

- Now, they talk about running the operaticn. 
There is a management agreement, your Honor. Part of the 
closing documents is a management agreement which requires - 
Diners'/Fugazy Travel to manage’ and operate Travelco. 

THE COURT: With Mr. Fugazy to be relieved of . 

an indemnification agreement if the operation prospers, 
for him to be relieved of personal liability--I don"t find 
that disclosed to Diners’ Gish aaenees and I draw a 
completely different inference. 


MR. FREDERICKS: I will- accept your position. 


Now I ask you the next question: What witness said in 


this courtroom that had they known about that situation 
that they would not have gone through with this deal? 
What witness said in this courtroom that that was a material 


representation? What witness in this courtroom in any way 
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connected that or the Shi tee er that nhac teens to this 
acquisition? The sieve is not one. 

' THE COURT: 2. fine that the documents speak. 


louder than any witness, and I will give you one example: 


-Diners’ Club thought enough of this to put a non-competitive 


clause in the acquisition agreement. on a eight or am I 
wrong. 

MR. FREDERICKS: They put in a non-competitive 
Clause and they knew this man was managing the eee 
r THE COURT: I-was not in the position that. 
perhaps you are in in a case here a number of years ago 
where he ieee stood up in a stock fraud case and 
said, "Forget all the Live. testimony of the Government's 
witnesses," and then there began an excellent presentation 
by an Assistant United Spates dba to construct a 
house of documents. 

And I would suggest that though the case here 
May not be as strong as the case there, there is enough 
in this case to go to a on the counterclaim. 

MR. FREDERICKS: I suggest that you have 
thrown out the first cause we action on the basis -that 
there was not reliance. 

I suggest we en heard one live witness 


or document’ or otherwise to show no matter what the situation 
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was that they would have taken a Aiéteeche course. 

; “THE court: I just added to my dismissal of ; 
the first cause of action the comment that you heard me 
make here, that on a review of the record I find no material 
misrepresentations. That makes it different. 


MR, FREDERICKS: I accept that comment, except 
there is no evidence here to show that that failure by Mr. 


Fugazy to disclose that would have made any difference, 


particularly when the testimony indicates that that matter 


" was resolved by January of 1968. 


i 


So, I suggest, your Honor, that no matter which | 
way sition onde, ei steoie cannot sustadn, that position, because 
Mr. Fugazy's testimony uncontradicted is that in Jonisty 
of 1968 that indemnity was washed out. 

‘Now, your Honor, + woaa suggest October, 
November, December, those a months Atnineks make this 
failure to disclose material. “And there has not been one 
witness on that witness Be awel io cate it would be material, 


not one. 


“THE COURT: Nobody stands up and says it is 
ee it is not material. , 

_ MR. FREDERICKS: Nobody was even asked about | 
it, "IE you jes told or if you knew would you have acted 


differently?" The defendants have that burden and they 
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didn't take it. 
They could have brought Mr. Bloomingdale here 


to testify. 


) 
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THE COURT: On the matter of reliaince the Court 
has given some consideration’ over the last week. to the 
May 8 decision of the Court of Appeals in Competitive 


Associates, Inc. against Laventhol-Krekstein, a decision 


which I know you are familiar with. Though that case may 


be distinguished, I would direct your attention to the 
comments of the Court of Appeals. 

MR. FREDERICKS: Yes, hut let's go to materiality 
Three months, according ea ie. Wiuvaeieiaes hs annenveniistes | 
testimony, was all it took to wash it out. There was a 
$75,000 indemnity. I suggest thar this was not a 
$10,000,000 deal, or a $5,000,000 deal, teint a $75 000° 
tadenmiey on a bank loan ae went into the company for use 
in operating, and the failure to disclose that in and of 
itself is not material, and not one st eeu was questioned © 
abOUE: Lt. Hays was here, pais was ices. ath ats here. 
The financial men acne ‘inieamecascete to your Honor. They weve 
not asked eee this was material. 

THE COURT: But they asked Mr. Fugazy and the 
others for a flat outright representation. It is one of 
the exhibits. He stated he had no interest, direct or 
indirect. | 

MR. FREDERICKS: Me had no interest. He had_ 


an obligation. . And the question of materiality still 
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months to a material misrepresentation without testimony. 


rest of the representations, there are not any. 
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comes home to roost, your Honor. It was not material; it 
can't be material; it does not rise to that. You cannot 
take this $75,000 indemnification, which was half Mr. Fugazy 


half Louis' and half William's and stretch it in these three 


Now, maybe the United States Attorney who prepared that case 
on documents could, but this case, no. And I suggest if 
your Honor is telling me that the only question in the case 


is Travelco, there has been'no materiality. Now, about the 


THE COURT: There need only be one for me to deny 
the moticn. 

MR. FREDERICKS: One material one. 

THE COURT: Yes. 

MR. FREDERICKS: And your diene has said that 
in our case there was "no material representation,” and that 
is why you granted it, and I suggest here there is not one 
material misrepresentation. 

I ‘suggest that the counterclaim has been presented 
by. accusations of counsel without the introduction of 
evidence. You have not had one person from the WAEREEe 
stand who has testified as to any misrepresentations which 
they relied upon and that were materially untrue, no* one, 


and I suqgest, your Honor, that the key man who might have 


_mmpd 3 


‘strongest, and I appreciate that you will argue to the jury 


facie case is denied. 


just back up one second and suqqest, your Hionor, that vou 
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come in and proved their case, Alfred Bloomingdale, did not 


come in, and I suggest his absence defeats any hope that 
these defendants might have had to show misrepresentation, 


reliance, scienta, and so on. That was their entire burden 


They have done nothing but accuse from_counsel's mouth and 


have failed to produce one concrete witness and one thread 

of evidence that is material or relevant to these proceeding ; 
THE COURT: Thank you, Mr. Fredericks. 
Having heard the case and noted the various 

arcwiante oe they were Latinas in evidence has concluded | 

that the plaintiff's motion to dismiss the defendants' 


counterclaim, failure to make out a prima facieé case on 


reliance and materiality, false by virtue of the evidence in 


the record. I do not say that the counterclaim is the 


about the actions of Mr. Bloomingdale, who, obviously, was’ 


mentioned more times in this trial than anv other individual 


that I can think of, including perhaps Mr. Fugazy. And 
there are two Mr. Fugazies. 
Under the circumstances, the plaintiffs' motion 


to dismiss the counterclaim upon failure to make out @ prima 


MR. FREDERICKS: One question. -I would like to 
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2 have not heard from the tee dies an element of their 

3 counterclaim, and that is damages. There has — nothing 
4 on that element at all from anybody or any documents. 

5 THE COURT: May I suggest that you foucht har@ 

6 .'to keep that out? ~ 

4% MR. FREDERICKS :, Yes, but I, was successful. 

8 , THE COURT: You were not completely successful, 
9 and I think that a conclusion could he drawn from the very 
10_ substantial losses sustained in connection with this 

ll acquisition brought nbouk by the activities of the respectiv 
pr plaintiffs. Under the circumstances the Court feels that 
13 there are — rea for.which the plaintiffs might be 

14 adjudged liable. Under the circumstances, though I am | 
15 not about to characterize or categorize the amount, which I 
76 3 would ‘consider to be less than what has been set forth in 
17 the papers that have been presented to me, I think there is 
18 sufficient for that question to be put to the qury. 

19 The motion is denied. 

2 Gentlemen, wa aed recess now and resume Tuesday 
21 at’ 9:30. 

22 (Whereupon, an adjournment was taken to May 27, 
23 1975, at 9:30 o'clock a.m.) 
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him the letter, which is Exhibit P. And he qualified that 
by saying that he didn't think he had to pay the money. 

In Exhibit PPP, Mr. Faunce asked for the money, 
demanded it. Look at that letter and you will see it not 
only made a demand upon Mr. Marx, but it tells of the. 
enormous number of hours that were going into the prepara- 
tion of that document, a reputable law firm putting in 
some three or 400 hours trying to get this thing rolling. 

In any event, the registration was filed on 
August 28th, about four days after an agreement was finally 


reached, with Mr. Marx paying his money. He didn't even 


pay it then. He was given the right tc promise > guar- | 
antee he would do it. He said he would do it. He never | 
has. To this day Mr. Marx still hasn't paid one ve as | 
agreed to under his original agreement, the very agreement 
and the very paragraph that seeks to eee for not 4 
registering the stock. 
Four days after the indemnity and payment | 
matter is resolved is not a late filing of this registra- 


tion statement. | And after that the correspondence will 


the statement in return for some consideration on the 


bank loans. 


| 

| 

show that on November 18th Mr. Marx agreed .to withdraw | 
' | 

Previously he had requested an alternative to | 
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1:55 p.m. — 


(In open court; jury present.) 

THE. COURT: It is the custom in this court that 
the juror seated in seat No. 1, in this case Mrs. Alma S. 
Roman, will serve as the foreman, or in this case forelady, 
or, if you prefer, the foreperson of the jury. 

Her function will be to take the vote, and in the 
event the jury requires anything, to write out the requrie- 
ments in the form of a note and to send the note out to 
me. I will then review the note, confer with counsel, and 
we will try to respond to your request, whatever it may 
be, as promptly as possible. 

In this case -- and I will refer to it more 
later ~- I have determined that it would be best that you 
be furnished with a verdict aon, The form contains 
six questions which I have prepared and reviewed with 
counsel. You 'ill note that the form is set forth in 
a way that you will proceed from question to question, 
following th instructions that are contained in the form, 
and answering those questions you deem appropriate. 

The form will be handed out to both Mrs. Roman and to counse 


-- although I believe they have it now -~- at the conclusion 
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of my charge. 
Madam Forelady, Mr. Hladik, and ladies of the jury: 
We come now to that portion of the trial where 
you are instructed on the law applicable to the case and then 
retire for your final deliberations. You have heard all 
of the evidence introduced by both sides and through argument 
of their respective attorneys vou have learned the con- 
eaiedons which each party believes should be drawn fromthe 
evidence presented to you. 
As the jurors, it is your fundamental duty to 
determine from all the evidence that you have heard, and 
the exhibits that have been admitted, what the facts are. 


You are the sole, the exclusive, judges of the facts. 


In that field you are supreme, and neither I nor anyone else, 


including counsel, may invade your province. 
On the facts it is your recollection which 


governs. It governs over what counsel may -recall to he 


the facts and what the Court may recall to be the facts, 
and in the event you disagree amongst yourselves, you are 
free to request that particular portions of the testimony, 
particular exhibits, be presented backto you. The 
testimony would be read here in the courtroom; the exhibits 
would be sent to the jury room upon your request. 


- On the other hand, and with equal emphasis, 
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I charge you that you are boiid to accept the law of the case 
as it is given to you in this charge, and in any instructions 


that I have given to you during the course of the trial. 


hether you agree with the law as given to you by the Court 


or not, you are bound by it. 

The process by which you arrive at a verdict is 
first to determine from all the evidence and the exhibits 
what the facts are; and, second, to apply the law of the 
case as I give it to you tothe facts as you have determined 
them to be. The conclusion thus reached will be your 
verdict. 

I have endeavored to preside impartially and not 
to express an opinion one way or the other as to what you 
should find the facts to be. 

In the course of. the trial, it has been necessary 
for me to rule on the xaniecdon of evidence and on motions 
made with respect to the applicable law. You must not 
infer from any of my rulings or from anything I have said 
during the course of the trial that I hold any views for 
or against any of the parties to this lawsuit. Any views 
of mine would in any event be totally irrelevant since it is 
your PAC er eee: the Te and your determination 
of the Segue of fact which control. 


‘At times during the trial I have sustained ob- 
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jections to questions asked without permitting the witness 
to a? on occasion, where an answer was made, 
instructed that the answer be stricken from the record and 
be disregarded. You may not draw any inference from 

an unanswered question, nor may you: consider. testimony which 
has been stricken in reaching your decision. The law 
requires that your decision be made solely upon the com- 
petent evidence before you. Such items as I have excluded 


from your consideration were excluded because they were not 


legally admissible. Arguments or contentions of counsel 
are, as I have said on occasion, not evidence and you must 
consider only the evidence. 

There are, generally speaking, two types of 
evidence from which a jury may properly find the truth as 
to the facts. One is direct evidence such as the testimony 
of an eye witness, the testimony of a person who was a 
participant in a conversation. The other, indirect or 
circumstantial evidence, the proof of circumstances from 
which the existence of certain facts may or may not be 
inferred. As a general rule, the law makes no distinction 
between direct and circumstantial evidence, but simply 
requires that the jury find Live facts in accordancewith 
the preponderance of all the evidence i the case, both 


direct and circumstantial. 
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In making the factual determination on which 
your verdict will be based, you may consider only the ex- 
hibits sets have been admitted in evidence and the testimony 
of the witnesses as you have a it in this courtroom, 
or as there has been read to you testimony given on deposition. 
Under our rules, an examination before trial or a deposition, 
so-called, is taken under oath and is entitled to equal 
consideration by you notwithstanding the fact that it was 
taken prior to trial and outside the courtroom. 

Stipulations or agreements of facts s ed or 
concurred in by counsel for all parties are considered 
evidence in the case and stipulations or agreements of 
fact are to be accepted as true. The law does not, however, 
require youto accept all of the evidence I have admitted > 
even though it may be competent. In determining what 
evitience you will accept, you must make your own evaluation 
of the testimony given by each of the witnesses and 
determine the degree of weight you choose to give to the 
witnesses' testimony. 

The testimony of a witness may fail to conform 
to the facts as they occurred because he intentionally is 
telling a falsehood, because he did not accurately see or 
hear that about which he testifies, because his recollection 


of the event is faulty,or because he has not expressed himsel 
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clearly in giving his testimony. There is no magic 
formula by which one may evaluate testimony. You bring 


with you to this courtroom all the experience and the back- 


ground of your own daily lives. In your everyday affairs, 


as you go about your business, you determine for your- 


selves the reliability or the unreliability of statements 


made to you by others. The same tests that vou use 


in your everyday dealings are the tests that you apply in 


your deliberations. I frequently say to jurors that you 
bring your common sense to the courtroom. I expect you 
to take your common sense with you into the jury room for 
your deliberations, and I expect that when you come out 


of that jury room your common sense and your good conscience 


will accompany you. 

The interest or lack of interest of any witness 
in the peeuie of the case, the bias or the prejudice of 
the witness, if there be any, the merce cinch ties manner 
in which the witness gave his testimony on the stand, 
the opportunity that the witness had to observe or know the 
facts concerning which he testified, the probability or 
improbability of the witness' testimony when viewed in light 
of all of the evidence in the case, are all items to be 
taken into consideration in determining the weight, if any 


you will assign te that witness' testimony. 
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If such considerations make it appear that there 
is a discrepancy in the evidence, you will. haye: to consider 
whether the apparent discrepancy may not be reconciled 
by fitting the two stories together. 

If, however, that is not possible, you will then 
have to determine which of the conflicting versions you will 
accept. 

If you find that any witness has wilfully 
testified falsely as to any material fact, the law permits 
you to disregard completely the entire testimony of that 
witness on the principle that one who testifies falsely 
about one material fact is quite likely to testify falsely 
about everything. You are not required, however, to 
consider such a witness as totally unworthy of belief. 

You may, if you choose, accept so much of his testimony 
as you deem true and ieee what you feel is false. 

By the processes which , have iust described 
to you, you, as the sole judges of the facts, determine 
which of the witnesses you will believe, what portion of 
their testimony you accept, and what weight you will give 
to it. 

The plaintiffs, Otto Marx, William D. Fugazy, 
Louis V. Fugazy, and John Summerlin as well as officers and 


employees of the corporate defendants, testified at this 
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trial. Each of them is what we call an interested witness. 
They are a party to the lawsuit, or officers or employees 
of a party. That a witness is interested in the outcome 
of a case does not mean that he has not told the truth. 

It is for you to determine from his demeanor on the stand 
and such other tests as your experience dictates whether or 
not his interest is such that he is likely unintentionally 
or. gtherwise to color his testimony. You are at 

liberty, if you deem it proper under all the circumstances 
to do so, to disbelieve the testimony of such a witness 
even though it is not otherwise impeached or contradicted. 
However, you are not required to disbelieve such a witness, 
and you may accept all or such part of his testimony as you 
deem reliable and reject such part as you deem unworthy of 
acceptance. 

We have in the law what we call presumptions. 
Presumptions are deductions or conclusions which the law 
requires the jury to make under certain circumstances in 
the absence of evidence or circumstances in the case 
which leads the jury to a different, contrary, conclusion. 
A presumption continues to exist only so long as it is not 
overcome or outweighed by evidence or circumstances in the 
case to the contrary, but unless and until so outweighed 


the jury should find in accordance with the presumption. 
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For example, it is presumed that private 
transactions have been fair and regular, that the ordinary 
course of business Or employment has been f “owed, that 
things have happened according to the ordinary course of 
nature and the ordinary habits of life, and that the law 
has been obeyed. 

During the trial you heard numerous references 
to Alfred Bloomingdale. Mr. Bloomingdale was not called 
as a witness. I charge you that if it is peculiarly oe rias | 
the power of either side to produce a witness who could give 
material testimony on an issue in the case, failure to call 
that witness creates the presumption that his testimony 
would be unfavorable to such party. 

However, no such presumption should be drawn by 
you where the witness is equally available to both sides. 
A witness known to be present in New York could have been 
subpoenaed by either side. Whether or not Mr. Bloomingdale 
was known by the plaintiffs to be in New York is a matter 
which I will leave to your recollection of the record. 

Turning to the burden of proof, the burden of 
proof rests on the plaintiffs on their claims and on the 
defendants on their counterclaims. The "burden of proof" 
means burden of persuasion. The plaintiffs have the burden 


of proof on every essential element of their claims and 
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the defendants have the burden of proof on every essential 
3 element of their counterclaims. That neans that it must 
be established by a fair preponderance of the credible 
evidence that the claims that the plaintiffs make are 
6 true. The same burden is on the defendants with respect 


to their counterclaims. 


8 The credible evidence means the testimony or 

9 exhibits that you find worthy to be believed. A preponderan¢e 
10 means the greater part of such evidence. That does not | 
11 mean the greater number of witnesses or the greater length of 
12 time taken by either side. The phrase refers to the 

13 quality of the evidence, that is, its convincino quality, 

14 the weight and effect that it has on your minds. 

15 The law requires that in order for a claimant 

16 to prevail, whether it be a plaintiff or a counterclaiming 

17 defendant, the evidence that supports his claim must appeal 

18 to you as more nearly representing what took place than 

19 that opposed to his claim. If it does not, or if it 

20 weighs so evenly that you are unable to say that there 

21 is a preponderance on either side, then you must resolve a 

22 particular question in favor of the other side, for then 

23 the claimant will not have carried the burden, the burden 

v7.1 of proof, the fair preponderance of the burden of per- 

5 suasion. . 
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It is only if the evidence favoring a plaintiff's 
claim outweighs the evidence opposed to it that you could fin 
in favor of the plaintiff. The same situation prevails with 
respect to a defendant's counterclaim. | 

If the proof should fail to establish by a preponce 
ance of the evidence any essential element of a plaintiff's 
claim against any defendant, you should find for that 
defendant. Similarly, if the proof should fail to establish 
by a preponderance of the evidence any essential element 
of any defendant's counterclaim against any plaintiff, 
you should find for that plaintiff on that counterclaim. 

If in the course of your deliberations your 
recollection of any part of the testimony should fail, 
or you should find yourselves in doubt concerning my 
instructions to you on the law, it is your privilege, af 
you so desire, to send out a note and to request that you 
be permitted to return to the courtroom for the purpose of 
having such testimony or instructions read to you. As I have 
noted before, I will try to comply with your requests as 
promptly as possible. 

The plaintiffs in the first claim, which you will 
consider, charge that the defendants violated the federal 
securities laws and regulations, and that they were damaged 


thereby. . Section 10(b) of the Securities Exchange Act 
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of 1934 provides "It shall be unlawful for any person, 
directly or indirectly, by the use of interstate means 


o. of the mails, to employ any manipulative or deceptive 


‘device in connection with the purchase or sale of any 


security in contravention of rules promulgated by the 
Securities and Exchange Commission." The Securities and 
Exchange Commission promulgated Rule 10(b)5 which makes it 
unlawful for any person, directly or indirectly, to employ 
any scheme to defraud, to make any statement to defraud, 

or tod any other act which defrauds a person in connection 
with the purchase or sale of any security by the use of 
interstate means or of the mails. 

This case, as it is now submitted to you, arises 
out of the sale of the Fugazy Travel Bureau, Inc. to the 
Diners’ Club, Inc. in. 1967. 

Plaintiffs William D. Fugazy, Louis V. Fugazy 
and Otto Marx, Jr. contend that the defendants represented 
that the Continental Insurance Company was going to take 
over the Diners' Club, Inc. in October or November, 1968 in 
order to induce them to enter into the September 27, 1968 
agreement and thereby to agree to relinquish certain rights 
they had to cash compensation from the sale of franchises 
and other income under their October 10, 1967employment 


agreements and to accept in place of these rights, consider- 
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ation which included additional shares of Diners’ common 
stock. They contend that the ‘eoveaentaciiis concerning 
the Continental takeover were false and that defendants knew 
that their representations created a false picture. 
Plaintiffs eek to recover damages allegedly sustained by 
them as a result of their relinguishmnent of their cash 
compensation for consideration which included restricted 
Diners’ common stock. 

In order for a plaintiff to re rc damages for 
a violation of Section 10(b) of the Securities Exchange Act 
of 1934 and Rule 10(b)5 promulgated thereunder, he must prove 
five elemets. 

First, he must show that the defendant made 
representations to him which were material. 

Second, he must show that the representations 
were false. 

Third, he must show that the defendant stated 
these representations with the intent to create a false 
picture for the plaintiff. 

Fourth, plaintiff must show that he relied upon 
these misrepresentations. 

Fifth, he must show that as a result he suffered 
monetary damages. 


-If you find that any plaintiff in this case has 
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established these five elements by a preponderance of the 
evidence, then your verdict will be for that plaintiff. 
If you find that any of these five elements has not been 
established by @& plaintif*, then your verdict will be for 
the defendants as to tiia: plaintiff. I will explain each 
of these elements to you in a moment. 

Be fore doing so, however, I must inform you that 
Bg made a decision after the close of plaintiffs' case concern 


. ing plaintiffs' claim that they were induced to sell 


Fugazy Travel Bureau in October 1967 on the basis of 


representations concerning a Continental takeover by 
defendants. I concluded, as a matter oflaw, that 
there wasno reliance on the part of plaintiffs in October 


1967 regarding the timing of the Diners' Club takeover by 


Continental and, further, that there were no material 
mis 2sentations made by the defendants prior to October 

10, 1507 as to the specific date or time when the Diners' | 
Club takeover by Continental would take place. 

As a result, I have concluded that the plaintiffs 
faile?, as a matter of law, to prove at least one of the 
elements of an action for violation of Section 10(b) of the 
Securities Exchange Act of 1934 and Rule 10(b)5 promulgated 


thereunder. Thus, it is no longer within your province 


as triers of the facts to render a decision on plaintiffs’ 
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claim that they were defrauded into selling Fugazy Travel 
Bureau in October, 1967. 

I must impress upon you, however, that this 
decision on my part is to have no effect on your deliber- 
ations and your duty to render a fair and impartial de- 
cision on the claim of William D. Fugazy, Louis V. Fugazy, 
and Otto Marx, Jr., that in 1968 they were defrauded into 
relinquishing certain rights they had to cash compensation 
under their employment contracts for additional restricted. 
shares of Diners' Club common stock. I have concluded 
that there are questions of fact concerning that claim that 
you, as the ultimate triers of the facts must decide. 

I will therefore charge you on the elements of a claim 

tor ite of Section 10(b) of the Securities Exchange 
Act of 1934 and rule 10(b)5 orematcased thereunder as 
cunee elements relate to the claims of Willaim D. Fugazy, 
Louis V. Fugazy, and Otto Marx, Jr. under their employment 
contracts. 

The first question for you to answer is: What, 
if any, representations were made by the deendants 
individually or by site take on their behalf to the 


plaintiffs? You must determine whether or not representations 


concerning the takéover of Diners “Club by Continental weré madel tc 


induce plaintiffs William D..Fugazy, Louis V.. Fugazyyi.and mic 
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Marx, Jr., or any of them, to agree to relinquish their 
rights to cash compensation under their employment con- 
tracts. If you find that any defendant made representa- 
tions to ‘aig plaintiff concerning a takeover of Diners'by 


Continental by November, 1968, you will next consider whether 


those representations were material. A material fact is 
one to which a oon man would attach importance in 
Seen om his choice of action in the transaction in 
question. That is, whether a reasonable person under | 
similar circumstances would have considered the repre- 
sentdions concerning the takeover of Diners' Club by 
Continental important in making an investment decision. 

If you find that none of the defendants made any represen- 
tations concerning a Continental takeover of Diners'to 

any plaintiff, that the representations made were not 
material, your verdict will be for defendants. If, however, 
you find that any defendant, individually ‘a acting with 
other defendants made picmeeen hab Lene concerning a Diners' 
takeover by Continental to any plaintiff and that such 
representations were material, you must next consider whether 
those representations were true or false. If you find that 
the representations concerning a Diners‘ takeover by Con- 


tinental were true, your verdict will be for the defendants. 


If, however, you find that the representations 
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2 concerning a Diners‘ takeover by Continental made by any 
3 defendant to any plaintiff were false, then you must decide 
4 whether or not that defendant made the representations with 
5 what is called under the law "scienter". If you find 
6 that the defendant you are considering had knowledge of the 
7 fact that the representations concochinw the Continental 
8 takeover of Diners' created a false picture, then you will 
9 find that the defendant made the representations with 
10 scienter. It is not necessary,however, for you to find 
ll that the defendant actually knew that the representations 
12 concerning the Continental takeover were misleading or that 
13 the defendant actively intended to deceive or harm auy 
14 of the plaintiffs in this case. If you find that the 
15 defendant you are considering had knowledge of the fact 
16 that the epieneneinns created a false picture, then you 
17 may find that the plaintiff to whom this representation was 
18 made has established his third required element for 
19 recovery under Section 10(b) of the Securities Exchange 
20 Act of 1934 and Rule 10(b)5 promulgated thereunder. 
21 If you determine that any defendant made a 


representation which was false and had knowledge of the 
fact that the representations created a false picture, 


you must determine whether the plaintiff you are considering 
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concerning the takeover of Diners' Club by Continental in 
deciding to relinquish his rights to cash compensation for 


certain considerations which included additional shares 


of restricted Diners' Club common stock. In this con- 


nection you may wish to consider the background and experienc 


~ 


of the plaintiffs, particularly Otto shee: Jr.and William D. 
Fugazy. 
You must next determine whether or not as a 
result of the misrepresentations made by any defendant, 
individually or acting with other defendants, any plaintift 
12 was damaged. I will charge you now on the law of 


13 damages. Although the fact that I do so must not be taken 


14 as an intimation that you should find for the plaintiffs, 


15 or any of them. Whether a plaintiff is entitled to 

16 recover is for you, and you alone, to decide. If you find 
17 that a plaintiff is entitled to recover damages from a 

18 defendant, you are then to consider the amount of damages 
19 | to be awarded to that plaintiff. The law requires that 
20 | a plaintiff be’ compensated for his losses resulting from 
21 the violation by a defendant of Section 10(b) of the 


Securities Exchange Act of 1934 and Rule 10(b)5 promulgated 


thereunder. 


In this type of claim a plaintiff can recover only 


the difference between the value of what he gave up and the 


eR eR in 
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2 value of what he received. 
3 Plaintiffs allege that their damages are the 
4 difference béween the value of their rights to cash 
5 compensation, which they gave up for restricted shares 
6 of Diners' Club common stock, and the price at which diya 
7 ultimately sold the stock. Plaintiffs claim that they 
8 were damaged in the following amounts: 
| 
| 9 Otto Marx, Jr., $651,805. 
10 William and Louis Fugazy, $325,885 each. 
| ll Defendants claim thatthe consideration received 


12 by plaintiffs included the cancellation of an indebtednecs 


13 to Diners'in the amount of $180,352, a release from certain 
14 tax liabilities, cash in the amount of approximately $243,000 
15 and a limitation on other liabilities, and that this 
16 exceeded the value of the rights to cash compensation from 
17 ‘the sale of franchises and other income, pointing out that 
18 after September, 1968 only about 50 additional franchises 
19 were sold. Therefore, defendants contend that rather than 

—«o0 being damaged plaintiffs profited from the September 1968 

| 21 agreenent. 

22 If you, find that the plaintiffs received less than 
23 they would have received had they not exchanged their 
2% rights to cash compensation for consideration which 
25 included additional restricted shares of Diners' common 
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stock, the difference between the value of what plaintiffs 
gave up and the value of what they received would be their 
damages. 

On the other hand, if you find that the plaintiffs 
received as much as or more than they would have received 
had they not exchanged their rights to cash compensation, 
and therefore that plaintiffs were not damaged, your verdict 
should be for defendants on plaintiffs' first claim. 

I turn new to the plaintiffs' second claim. 

Plaintiffs also contend that defendant Diners' 
Club, Inc. breached paragraph 10.2(b) of the acquisition 
agreement cated October 10, 1967 by failing to promptly 
file a registration statement with the Securities and 
Exchange Commission and by failing to use its best efforts 
to cause the registration statement to become effective. 

In order for plaintiffs to establish breach of 
contract, they must establish the following: 


First, they must prove that there was an 


Second, they must prove that there was consider- 
ation for the agreement. 

Third, they must prove that there was a breach 
of a term of that agreement. 

Fourth, they must prove that as a result of the 
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breach of the agreement they suffered monetary losses. 

I charge you as a-matter of law that there was 
an agreement and that there was consideration for the agree~- 
ment. The questions, however, that you must determine 
as the trier of the facts arewhether plaintiffs have proved 
by the preponderance of the evidence that Diners' failed to 
meet its obligations under Section 10.2(b) of the acquisition 
agreement and plaintiffs suffered monetary losses as a 
result of goeendante" failure. 

Section 10.2(b) of the acquisition agreement 
provides that the Diners' Club, Inc. would promptly file 
a registration statement after receipt of notice from 
plaintiffs that they desired that Diners' Club register 
their shares and would use its best efforts to cause the 
registration statement to nee effective. 

Plaintiffs contend that Diners' failed to promptly 
file a registration statement as required under the agreement 
between the parties and that defendant: failed to use its 
best effort to cause such registration statement to become 
effective. 

Plaintiffs contend that they requested registration 
on April 16th, 1969 and that Diners‘ Club did not file 
the registration statement until August 28, 1969. 


‘Plaintiffs contend that defendant should have 


© 


10 
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filed the registration statement on or about June 20, 1969 
after Diners' audited financial statements for the fiscal 
year ended March 31, 1969 were available for inclusion 

in the sonksteeation weatouen, 

Defendant Diners' contends that it used its 
best efforts to file and make effective the registration 
satement notwithstanding plaintiffs' failure and refusal 
to fulfil certain conditions precedent to such registration 
rights. 

You must determine whether, in fact, Diners' 
promptly filed a registration statement. They say that 
they did. Plaintiffs say that they didn't. 

Under the law "promptly" means without unreasonable 
delay. 

You will recall I also referred to the term 
"best efforts." Under the law, Diners' "best efforts" 
obligation required Diners' to do everything that would 
reasonably have to be done to cause the registration state- 
ment to become. effective so that in the normal course of 
events, Diners' best efforts would result in the registration 


statement becoming effective. Diners' best efforts 


“obligation was not limited by circumstances or factors 


within its control, but rather was limited only by external 


causes over which Diners' would have had no control. 
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Plaintiffs contend that if Diners'had used its 
best efforts to cause “ registration statement to become 
effective, the registration statement would have become 
effective approximately 70 days from its filing. The 
Court has taken judicial notice of the 36th. Annual Report 
of the Securities and Exchange Commission which states that 
the average time between filing of a registration statement 
and the effective date duringthe fiscal year ended June 30, 
1970 was 70 days. The taking of judicial notice by 
the Court of a fact is a finding that said fact is not 
subject to any reasonable dispute. However, whether or 
not the Diners' registration statement would have 
become effective within the average time, that is, 70 
days, is a question for you to determine from all of the 
evidence in this case. 

Diners' contends that the delay in registration 
was, in fact, caused by the plaintiffs. In this connection, 
you may wish to take into consideration that, although the 
plaintiffs formally requested the registration of those 
shares on April 16, 1969, the plaintiffs, during the next 
approximately six to eight weeks, advanced certain alterna- 
tive proposals to avoid the necessity of filing a registratio 
statement and that that may have resulted in a delay in 


the commencement of the preparation of the registration state 
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ment. You may also take into consideration that 

defendant Diners' had the tight to, er include in the 
registration statement other securities and that, in that 
connection, it was required to obtain information with 
respect to the holders of those securities, which may have 
resulted in a delay in the filing of the registration 
statement. 

Diners' contends that plaintiffs were required 
as a condition precedent to the preparation of that regi.stra- | 
tion statement, to advance to defendant Diners’ an amount 
sufficient to reimburse Diners' for one-half of the expenses | 
of that registration statement, and that the plaintiffs | 
never made any such payment.’ 

Defendant Diners' also contends that, see 
ing that plaintiffs were required as a condition precedent 
to the preparation of that registration statement, to 
execute an indemnity agreement, plaintiffs refused to 
execute the indemnity agreement until August 24, 1969, 
just four days before the actual filing. 

In determining whether or not defendant Diners’ 
used its best efforts to cause the reqistration statement 
to become effective, defendant urges that comments from 
the Securities and Exchange Commission with respect to the 


registration statement were not received by Diners' until 
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approximately two months after the registration statement 


had been fled and that within two weeks thereafter defendant 


Diners' had transmitted to the Securities and Exchange 
Commission two letters of response to those comments and 


had attended a conference with the staff of the 


Securities and Exchange Commission in Washington to resolve 


those comments. 

Diners' also of points to the testimony of 
William D. Fugazy, that there were monumental problems 
involved in causina the registration statement to become 
effe stive. 

If you find that Diners' failed to promptly 
file the registration statement as required, your verdict 
will be for plaintiffs on that question. If you find, 
however, that Diners' promptly filed the registration 
statement, you still must consider whether or not Diners' 
used its best efforts to cause the registration statement 
to become effective. 


If you find that Diners' breached its contractual 


obligations to plaintiffs by failing to promptly file a regis 


tration statement or by failing to use its best efforts to cauge 


the registration statement to become effective ,then you 
must determine what damages, if any, plaintiffs have 


suffered as a result of the breach. Under the law of 
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damages for breach vf contract, a breaching party is to 
compensate or to indemnify the injured party for the 
damages that he has suffered; that is, to put him in as 
good a position as he would have been had the breaching 
party abided by'its agreement. Damages exclude all 
speculation and are limited to compensation. 

It is up to you to determine when the registration 
statement should have been filed and when, with the use 
of best efforts, the registration statement should have 
become effective and thus what damages,if any, plaintiffs 
suffered. 

tlaintiffs' contend that Diners' should have 
filed the registration statement by June 20, 1969. As 
I have indicated they further contend that the registration 
statement should have become effective within 70 days from 
that date. Thus, plaintiffs contend that the registration 
statement should have become effective on August 29, 
L469. 

An exhibit in this case reflects that Diners' 
common stock closed on the New York Stock Exchange on 


that date at $23.50 per share. 


‘ 
\ 


Since plaintiffs sought a registration of 
ee shares they contend that they could be expected to 


have received $23.50 per share in the public offering. 
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Otto Marx, Jr. was seeking to register 27,203 shares, 
for which he could have expected to have received 
$639,388 in the public offering. This is, of course, 
his contention. 

Instead, Mr. Marx sold 23,484 of those shares 
at $13.50 per share and 3724 shares for $15 per share 


for a total amount of $372,894. 


@ 
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William and Louis Fugazy each sought registra- 
tion of 16,539-1/2 shares. Thus, each of them could have 
expected to have received $388,678.25 in the public offer- 
ing. These shares were all sold at $15 per share; William 
Fugazy received $248,092.50 from these sales, as did Louis 
Fugazy. 

Thus, plaintiffs contend that William Fugazy's 
loss from Diners' breach was $140,585.75, as was Louis 
Fugazy's, less their registration costs. John Summerlin 
sovght ees tects of 5,871 shares, from which he could 
be expected to have received $137,968.50 in the public 
offering. 

He sold these shares at $15 per share, for a 
total amount of $88,065. Thus, plaintiffs contend that 
their losses were as follows: Otto Marx, Jr., $266,494; 
William Fugazy, $140,585.75; Louis Fugazy, $140,585.75; 
and John Summerlin, $49,903.50. | 

From these alleged losses, you should, if you 
reach this point in your calculations, deduct the registra- 
tion costs which would. have been borne by these plaintiffs. 

You can find for the plaintiffs both on their 
claim that they were defrauded into relinquishing their 
rights to cash compensation for restricted shares of Diners' 


Club common stock and on their claim thet Diners' breached 
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' 
| 
| 
| 
its contractual obligations to promptly file a registration 
statement and to use its best efforts to cause a registra- | 
tion statement to become effective. | 
These are not separate and distinct grounds | 
for recovery. lJowever, in the event that you do find for | 
plaintiffs on both claims, then plaintiffs' claim for breach 
of contract must be reduced by those shares which plaintiffs ) 
acquired in return for relinquishing their rights to cash | 
compensation. Otherwise, plaintiffs would be recovering } 
damages on both claims for the same shares. 
Thus, Otto Marx, Jr. sought registration of 
3,724 shares of Diners' stock that he acquired in return 
for relinquishing his rights to cash compensation. 
Similarly, William TFugazy and Louis Fugazy each | 
sought registration of 1,862 shares that they acquired in | 
return for relinquishing their rights to cash compensation. | 
Accordingly, if you find that defendants de- | 
frauded plaintiffs into relinquishing their cash compensa-~ | 
tion and Diners' failed to promptly file a registration 
statement and failed to use its best efforts to cause a 
registration statement to become effective, then plaintiffs | 
Otto Marx, Louis Fugazy and William Fugazy allege that their| 


breach of contract claim would be as follows: Otto Marx, 


| 
| 


| 


Jr., $234,840; William Fudazyv, $124,767 and Louis Fugazy, 
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$124,767. 

Again, you should take into consideration and 
should deduct from any award of damages the cost of 
registration which the plaintiffs were obligated to pay 
under their agreement. 

Since John Summerlin did not acquire any shares 
of Diners' Club common stock for relinquishment of cash 
compensation, his breach of contract claim would remain 
unaltered in the event you found for plaintiffs on both 
Claims. 

Diners' claims that it did not breach its con- 
tract, that it did, in fact, promptly file a registration 
statement, and that it did, in fact, use its best efforts 
to make the registration effective. 

Diners' points to a number of exhibits, includ- 
ing correspondence between the. parties, throughout the 
period from April, 1969 up through the fall and early 
winter of 1969, to support its allegations and defenses 
in connection with this claim, 

Turning now to the defendants' counterclaims, 
the defendant Diners! Club claims that in connection with 
its acquisition of the Fugazy Travel Bureau in 1967 and 
the obligations undertaken in connection therewith, the 


plaintiffs made untrue statements of material facts, 
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omitted to state material facts, employed devices, schemes, 


and artifices is defraud, and engaged in acts, practices 
- a course of business which operated as a fraud and. 
deceit upon Diners' Club. 

In order for you to return a verdict for the 
defendant Diners' Club on this claim, you must find that 
the defendant has eStabtished by a fair preponderance of 


the evidence the five elements which I mentioned earlier 


when discussing plaintiffs' 10(b)(5) claim. The defendant 


must establish that the plaintiffs knowingly or in reck~ 


less disregard for the truth failed to disclose to Diners' 


any of the following facts: 


1) That Fugazy Travel Bureau was insolvent and 


had been for the four years preceding the acquisition by 
Diners'; or, 

2) Misrepresented to Diners' that the plain- 
tiffs had entered into an arm's length transaction for 
the sale of the 342 Madison Avenue office, which included 
the principal portion of the New York City business, when 
the actual sale was to a company owned, operated and con- 
trolled by the plaintiffs, Travelco, which misrepresenta- 
tion resulted in an overstatement of the net profits of 
Fugazy Travel Bureau in 1967 by approximately $250,000; 


or that the franchise proarem formulated by them was 
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viable when the plaintiffs knew, from their own experiences, 
that the obligations of the franchisees were so burdensome 
that it was not possible for the franchise system to work, 
and, knowing this, the plaintiffs actually instituted a 
policy not to have the franchisees make the required pay- 
ments in order to perpetuate the franchises until sale of 
Fugazy Travel — could be effected, or that the lia- 
bilities stated in the financial statements certified by 
Messrs. Marx, William Fugazy and Robert Phillips were true 
and correct when they knew that the liabilities were under- 
stated and, therefore, the profits for the nine-month 
period ending June 30, 1967, were overstated by at least 
$250,000. 

3) <A reasonable investor would attach import- 
ance to one or more of those misrepresentations and omis-~ 
sions in the circumstances in which they were made in 
determining whether or not to acquire Fugazy Travel Bureau’ 
and to undertake the obligations in connection therewith; 
and, 

4) That a reasonable investor would attach 
importance to one or more of the omissions or misrepresen- 
tations, or that the plaintiffs engaged in a comprehensive 
scheme to defraud the defendants, or that Diners', in fact, 


relied on those misrepresentations in making its investment 
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decision, in order for Diners' to prevail. 


consideration the evidence in this case concerning the 
condition of Fugazy Travel Bureau at the time it was sold 
to defendant Diners', the viability of the franchise pro- 


gram developed by the plaintiffs, and the interests of the 


plaintiffs in the office at 342 Madison Avenue. 


' 
! 
Defendant Diners’ urges that you take into | 
| 
| 
If you find that no misrepresentations or omis- | 


sions were made by the plaintiffs, or that such misrepre- : 
sentations or aniesiens; if made, were reasonable when made, 
you may not return a verdict for the defendant. | 
Even if you find that those representations | 
or omissions were knowingly and willfully made by plain- 
tiffs to defendant, you may not return a verdict for the 
defendant unless you also find that a reasonable investor 
would attach importance to them in determining whether or 
not to acquire Fugazy Travel Bureau and to undertake the | 
obligations in connection therewith. | 
Finally, even if you find that those statements : 
were knowingly and willfully made by the plaintiffs to the : 
defendant and that a reasonable investor would attach im- . 


portance to them in making his decision, you may not return 


a verdict for the defendant, unless you also find that the 
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plaintiffs engaged in a comprehensive scheme to defraud the 
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defendants, that a reasonable investor would attach import- 
ance — omissions, or that this defendant, in fact, 
relied on the plaintiffs' misreprcsentations. 

If you find to your satisfaction that the 
defendant has established by a fair preponderance of the 
evidence all of the aforementioned elements of its claim, 
you must further find the extent to which the defendant was 


damaged, if at all. For this type of claim the defendant 


ae 


| 
| 
| 
| 
| 
| 
| 


‘ ; 
can recover the difference between the value of what it gave 


up and the value of what it received. 


In determining the value of what the defendant 


| 


| 
i 


{ 


i 
gave up, you may take into consideration that the considera- 


tion transferred by the defendant Diners' to plaintiffs 
during the years 1967 and 1968 included ne ree 
$4,220,260 worth of the shares of the Diners' common stock 
at its then market value, and approximately $2,500,000 in 
cash. 

You may also take into censideration that in 
exchange for those securities and the cash, the defendant 
received Fugazy Travel Bureau, the franchise system to be 
Operated by Fugazy Travel Bureau, and was obligated to and 
did employ the plaintiffs. | 

: For this type of claim bie defendant: can also 


re-over the direct conseauential damages cuffered by it 
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as a result of the plaintiffs' violations. 
In determining the direct consequential damages 


suffered by defendant Diners', you may take into considera- 


| 
tion that it lost $693,000 during the year ended March | 
1969; $14,437,000 during the year ended March a1, 29703 | 
$9,988,000 during the nine months ended December 31, 1.970% | 
| | 

and $9,891,192 thereafter. 

As to the defendants' second counterclaim | 
against the plaintiffs, defendants Diners' ipitioe heed | 
Fugazy Travel claim that the plaintiffs breached the fidu- 
ciary duties owed to Diners' and/or Diners'/Fugazy Travel 
by the plaintiffs in their capacities as officers and 
directors of those commanhie: 

A director or an officer of a corporation vio- 
lates his duty of trust to that corporation if he does not 
give to that nee es his undivided and unqualified 
loyalty, if he allows his personal interests to conflict 
with the interests of the corporation, or Af he uses for 
his personal gain information obtained by him by virtue of 
his position with the corporation. 

If you find that: plaintiffs, or any of them, 
made their decisions as to the number of franchises that 
were sold by Diners'/Fugazy Travel on the basis of the 


personal benefits it would vield to them, and not strictly 
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or if you find that the plaintiffs maintained a direct or 


indirect.interest in the franchise office at 342 Madison 
Avenue during the time that they were officers and/or 
directors of Diners', or any of its subsidiaries, or Pe 


on the basis of the best interests of the corporations, 
| 
you find that the plaintiffs diverted business or oppor- | 
| 
| 


tunities of Diners' or any of its subsidiaries to any other 


entity for their own personal gain, or if you fina that the | 
plaintiffs concealed or willfully or recklessly failed to | 


disclose to Diners' or any of its subsidiaries, during the | 


‘time plaintiffs were officers and/or directors of Diners’ | 


or its subsidiaries, any information relating to the busi- | 
ness or affairs of Diners' or any of its subsidiaries which,' 
if known to Diners', might have resulted in increased earn- | 
ings or decreased losses for Diners' or any of its sub- ! 
sidiaries, you may return a verdict for the defendants : 
against the plaintiff who you find to have breached his | 
fiduciary duties on this whndie ! 
If you find to your satisfaction that the 
defendants have established by a fair preponderance of 
the evidence that any or all of the plaintiffs breached: 
their fiduciary duties to the defendants, Diners' and 
Diners'/Fugazy, you must further find the extent, if any, 


to which the defendants were domsgcd. 
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For this type of claim, the viatneigee would | 
be liable to the defendants Diners' and/or Diners'/Fugazy | 
Travel for any and all of the profits received by a plain- | 
tiff that flow from that plaintiff's violation of his 
fiduciary duties, for aid, Semmes suffered by Diners’ and/or 


Diners'/Fugazy Travel as a result of those breaches, and 


for any and all compensation received by that plaintiff 


| 
| 
| 
! 
| 
from Diners' and/or Diners'/Fugazy Travel. | 
In determining such damages, you may take into | 
consideration that Diners'/Fugazy Travel suffered losses | 
in the amount of approximately $35,009,192; that the aefen- | 
dant Diners' paid to the plaintiffs in the aqgregate of | 
approximately $400,000 in salaries and $743,750 in fran- | 
chise fee compensation; and that Diners' issued to the | 
plaintiffs in exchange for the plaintiffs' cash compensa- 
tion, rights, shares of Beara? commen stock then valued 


at $1,862,300. 


Plaintiffs deny the allegations of the counter- 


to defendants and assert that Diners' losses were attribut- 
able solely to Diners' excessive expansion, poor management 


Ul 


{ 

i 

| 

claims and assert that they made no false representations | 
| 

and bad business judgment. | 


In short, they claim that no false representa- 


tions and no failures to disclose were proved by defendants 
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Diners’ or Diners'/Fugazy Travel, Inc. 

I would note that any recital of contentions 
or evidence by me is not binding on you, since it is your 
recollection alone which is governing and supreme. The 
facts have »een set forth at considerable length by both 
counsel in their summations, and I shall not go into them. 
I think the facts are clear in your minds. You have heard 
the witnesses, you have paid strict attention to their 
testimony, and you know from their lips what they say 
happened. 

The documents which are in evidence are avail- 
able to you. for your study and consideration. It is for 
you to decide on the evidence presented and the rules of 
law I have given you whether plaintiffs, or any of them, 
are entitled to recover from the defendants, or any of 
them, or whether the defendants, or any of them, are en- 
titled to recover from the plaintiffs, ue any of them. 


If you decide a party is not so entitled, you 


need go no further. You will return a verdict on the ques- 


tions submitted as instructed in the special verdict form, 
which I will be handing to you in just a few minutes. 
Only if you find by a preponderance of the 


evidence that all of the elements of a plaintiff's claim 


against 4 defendant, or a defendant's counterclaim against 
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a plaintiff or ‘defendant .on the counter claim have been.esta 


blished shall you:consider the question of damages. 
You are to follow the law as I set it forth 
in this charge. Any verdict that you give here must be 


unanimous. I would like to point out that you should not 


enter the jury room with any preconceived pride of opinion; 


you should not be unwilling to be convinced by an intelli- 


gent argument with your fellow jurors. 

Each juror, of course, has to answer to his 
own conscience; each has to decide the case for himself 
or herself. But -in doing so, you should be willing to 
consider the views of your fellow jurors and talk it out 
and try your best to reach a unanimous agreement. 

As I have indicated, both the testimony and 
the exhibits will be available to you. In addition, if 
you wish to hear any portion ee my charge, that will be 


read back to you at your request. 


| 
| 
ai 
| 
| 
| 
| 
| 
| 


| 


| 
| 
| 


I will close by saying that this is an important 


case. Each case is important to the parties who are con- 
cerned with it. It is important to the plaintiffs and to 
the defendants, and it is your obligation to decide it 
solely on the evidence and on the law as I have given it 
to you in this charge. 


As I said before. T have prepzred a form of 


Oe meee MOM OH OE EO UE 8 PN 


4 


| 
| 
| 
| 


Al65~ 


mnajp 13 1977 


verdict which contains six separate questions. I will now 


read ‘the questions to you. You will take the form into the 


jury room and depending on how you determine the case, the 
answers on the form will be made accordingly. 
"PLAINTIFFS ' FIRST CLAIM" 

1. Did any of the defendan<s fraudulently 
induce plaintiffs otto Marx, Jr., William D. Fugazy, or 
Louis V. Fugazy to relinquish certain rights they had to 
cash compensation under their October 10, 1967 employment 
agreements in exchange for consideration which incluced 
Serer | restricted shares of tue Diners’ Club, inc. 


common stock? Answer yes or no. 


2. If your answer to question 1 "no," your 
verdict en plaintiffs' first claim is for defendants and 
you should proceed to question 3. If your answer to ques~ 
tion l is “yes," state which defendants, individually, or 


acting with other defendants, defrauded which plaintiffs, 


and the amount of damages, if any, sustained by each plain- 


itl 
Defendants: 
The Diners' Club, Inc. 
Diners'/Fugazy Travel, Inc. 


The Continental Corp. 


The Continental Inaurance Ce. 
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Plaintiffs: 
Otto Marx, Jr. Damages: $ 
William D. Fugazy Damages: $ 
Louis V. Fugazy Damages: $ 


cane treads 


"PLAINTIFFS' SECOND CLAIM" 


3. .Did the Diners' Club, Inc. breach para- 


-graph 10.2(b) of the acquisition agreement dated October 


011967, by failing to promptly file a registration state- 
ment with the Secyrities and Exchange Commission or by 
failing to use its best efforts to cause the registration 


statement to become effective? Answer “yes" or "no." 
( 


4. If your answer to question 3 is "no," your 
verdict on plaintiffs' second claim is for defendant 
Diners' Club and you should proceed to question 5. If 
your answer to question 3 is "yes," state the amount of 


damages, if any, sustained by each plaintiff: 


Plaintiffs: 

John V. Summerlin, Jr. Damages: $ 
Otto Marx, Jr. Damages: §$ 

William D. Fugazy Damages: $ 
Louis V. Fugazy Damages: $_ 


"DEFENDANTS * COUNTERCLAIM" 


5. Pid any of the nlsireifts or additional 
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defendants on the counterclaim fraudulently induce the 
Diners' Club, Inc. to enter into the October 10, 1967 
agreements - breach any agreements among the parties 

to violate any fiduciary duties to Diners' Club, Inc. and 
Diners'/Fugazy Travel, Inc., now known as Diners' World 
Travel, Inc.? Answer yes or no. 

6. If your answer to question 5 is "no," your 
verdict on defendants’ counterclaims is for plaintiffs and 
you need go no further. If your answer to question is 
"ves," state = plaintiffs or additional defendants on 
the counterclaims defrauded defendant the Diners' Club, 
Inc. or breached any agreements among the parties or 
violated any fiduciary duties owed to the Diners' Club, 
Inc. and Diners'/Fugazy Travel, Inc. now known as Diners' 
World Travel, Inc. and the amount of damages, if any, 
sustained by each defendant: 


Plaintiffs and Additional Defendants on the 
Counterclaims: 


Marx & Co., inc. 

John V. Summerlin, Jr. 
Otto Marx, Jr. 

William D. Fugazy 
Lovis V. Fugazy 


F.T. Ventures, Inc. 
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Defendants: 
The Diners’ Club, Inc. _—s«éDDamfagees:: $ 
Diners'/Fugazy Travel, Inc. ____-— Damages: § 


At this.time I have completed my charge and 
I will see counsel in the jury room. The jury will please 
wait in the box, and I would suggest at this time that 
the two ini jurors go back to the jury room and 
reclaim any property they have and that they bring it back 
to the courtroom. 

(In the reping room.) 

THE COURT: Are there any exceptions to the 
charge or any requests for supplemental instructions? 

(A discussion was had off the record.) 

THE COURT: Yes, Mr. Fredericks? 

MR. FREDERICKS: Your Honor, as we have agreed 
off the record, a charge with respect to causal relation- 
ship between damages and the claim of the parties. 

In addition, your Honor, I am eckon an request 
a general charge, and your Honor has off the record agreed 
that we will get a general charge, on the jury's right to 
weigh the credibility of documents. 

I will request, your Honor, a charge on the 
expert witness, which your Honor indicates that you will 


not give me, since you feel vou have prenerly covered it 
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2 during the course of the trial at the time that the expert 

3 | witness testified. | 

4 I would also request a charge to the extent — | 
5 that under the law it is the responsibility of Diners’ to | 
6 file a registration statement that complies with the dis- 

7 closure and other requirements of the Federal Securities 

8 | Law. That charge, I believe, is properly set forth in our | 
9 | requests to charge on page 10 with the appropriate authori~ | 
10 | ties to support that request, specifically, Boruski versus | 
il | Division of Corporate Finance of the United States securities 
i2 | and Exchange Commission, decided in this Court in 1971. ) 
13 ! THE COURT: I will rule on your four requests : 
4 | as follows: 
15 | I will grant your first request and would 
16 | charge the jury: | 
7 | "In connection with establishing damages it is | 
18 | a party's burden to prove a causal relationship between ite | 
19 | claim of damages and the activities of the adverse party." 
2c : In addition, I will supplement my charge by | 
21 charging: | 
oe "In addition to weighing the testimony of wit- | 
23 nesses, which I mentioned during my main charge, you should | 
24 also weigh each document which you consider during your | 
25 deliberations." | 

| 


¢ 
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i) 


Regarding your request relative to expert tes- 


3 timony, I suggest that I gave that charge during the course 
4 of the trial and I believe the jury has now been sufficientl 
5 enc on that matter. " 
6 Regarding your request that I charge that under | 
7 the law it was the responsibility of Diners' to file a | 
8 registration statement that complied with the disclosure 
9 and other requirements of the Federal Securities Laws, | 
10 while I accept that proposition of law, I do not believe | 
11 that such a supplement to my charge is necessary in the | 
12 context of this case. | 
13 | Therefore, I will grant your first two applica- | 
14 tions, and for the reasons given I will decline to segeaitelll 
15 the charge on a matter of expert testimony and on the mat- | 
16 ter of the responsibility of Diners' Clup as set forth in 
tn Boruski. 
18 


As I said with reference to that, I believe 


to my charge to add that request, and, therefore, I decline 


to give it. You have your exceptions. 


I would suggest only on the latter matter, 


which is the Boruski request-- 


MR. FREDERICKS: I agree, and those requests 


ns &:. & SB 


19 Boruski to be the law; I do not believe it to be helpful 
which have been denied bv the Court-- 
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THE COURT: By virtue of not having been in- 


cluded in the Co 
MR. 
have just asked 
been denied me, 
my exception. 
THE 
nesses? 
MR. 
THE 
about Boruski. 
MR. 


THE 


urt's charge? 
FREDERICKS: That would not be four. 
for certain charges, two of which have 


and as to those I would like to maintain 


COURT: You want to charge on expert wit- 


FREDERICKS: No. 


COURT: So really it is just one, the one 


FREDERICKS: Yes. 


COURT: Very well. The exception then, 


so the record is clear, is as to the Court's declining 


to charge under 


Diners' to file 


with the disclosure and other requirements of the Federal’ 


Securities Laws. 


The Court's reason for not giving that particu- 


the law it was the responsibility of 


a registration statement that complied 


lar request to charge -has already been set forth, and i 


will not repeat 


request. 


it. You have your exception on that one 


Is there anything further, Mr. Fredericks, 


regarding the charge? 


“ean OE SOR ™ n 
r Ce 
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MR. FREDERICKS: No, your iionor. 

THE COURT: Turning now to the defendants, Mr. 
Santora? 

MR. SANTORA: Only to repeat, your Honor, our 
discussion off the record wherein I requested in respect 
to your Honor's charge concerning plaintiffs' first claim 
to include in the listing of consideration given to the 
plaintiffs the 38,200 odd shares of Diners' stock, wherein 
your Honor indicated it was not necessary to supplement 
the charge at this time, but should another request come 
out from the jury, your Honor wil) supplement it at that 
time in this regard. That is my only request. 

THE COURT: On that I would point out that I 
stated to the jury that any recital of contentions or evi- 
dence by me was not binding upon the jury, since it was 
the jury's recollection which governed. I believe I spoke 
to the matter of the stock at another time in my charge, 
and I will tell you now if the jury does make a request 
regarding the consideration given, if you will remind me 
at the time we are preparing a response, I will include 
the stock’ at that time. 

Is there anything else which you have in the 
way of either exceptions to the charge or requests for 


supplementary instructions hayond that to which you already 
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addressed yourself? 

MR. SANTORA: No, your Honor. 

THE COURT: Very well. 

(Proceedings continued in the courtroom.) 

THE COURT: | Ladies and gentlemen, before you 
leave the courtroom to begin your delib>-rations I wish to 
supplement my main charge wien two further instructions: 

The first is that in connection with establish- 


ing damages, it is a party's burden to prove a causal 


relationship between its cliin of damages and the activities, 


of the aiverse party; 

Two, in addition to weighing the testimony of 
witnesses, which I mentioned during my main charge, you 
should also weigh each document which you consider - during 
your deliberations. 

I have now supplemented my siete: I hand 
the verdict form to your forelady and note that copies 
have been furnished to and are in possession of counsel. 

Miss Kruger, does the jury have paper and 
pencils? 

THE CLERK: The marshal has, yes, sir. 

THE COURT: At this time I will excuse the 
jury and direct them to proceed to the jury room after we 


have sworn the marshal, and at the noint they enter the 
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(The jury took its place in the jury box 
at 6:35 p.m.) 
-?HE COURT: Miss Cruger, will you please 
‘proceed. 
(The clerk called the roll:-of the jury.) 
THE COURT: Madam Forelady,have you agreed on 
a verdict? 
THE FORELADY: Yes. 
THE COURT: We will turn to the plainti-fs' 
first claim. 
THE CLERK: Did any of the defendants fraudu- 
lently induce plaintiffs Otto Marx, Jr., William D. Fugazy 
or Louis V. Fugazy to relinquish certain rights they had 


to cash compensation u-der their October 10, 1967 employment 


_agreements in excahnge ;or consiceration which included 
additional restricted shares of The Diners' Club, Inc. 
common stock? Yes or a0? 

THE FORELADY: The jury concurred no. 

THE COURT: We go now to question 3. ; 

THE CLERK: Did the Diners' Club, Inc. breach | 
paragraph 10.2(b) of the acguisition agreement dated 


October 10, 1967 by failing to promptly file a registration 


| 
statement with the Secirities and Exchange Commission or | 


by failing to use its test efforts tA cause the registration 


1 mmbr 2008 | 
9 statement to become effective? | 
.. Yes or no? | | 
4 THE FORELADY: The jury concurred yes. | 
5 THE COURT: If your answer to Question 3 is i 
6 yes, state the amount of damages, if any, sustained by ‘| 
7 each plaintiff. | | 
8 _. THE CLERK: John V. Summerlin, Jr. | 
{ 

9 THE FORELADY: John V. Summerlin, Jr., | 
19 || $44,000. 
11 THE cueRe: Otto Marx, Jr. . 
12 THE FORELADY: Otto Marx, Jr., $240,000. 
13 THE CLERK: William D. Fugazy. 
14 THE FORELADY: William D. Fugazy, $124,500. j 
15 THE CLERK: Louis V. Fugazy. 
16 ' HE FORELADY: $124,500. | | 
Oe 1“ THE CLERK: - Question 4: Did any of the plaintiffs 
18 or additional defendants on the counterclaims fraudulently 
19 induce The Diners’ Club, Inc. to enter into the October 10, : 
s 1967 agreements or breach any agreements among the parties 
21 or violate any fiduciary duties owed to The Diners’ Ciub, | 


Travel, Inc.? 
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Inc. and Diners/Fugazy Travel, Inc. now known as Diners World 


Answer yes or no. | 


FORE LADY : The jury concurred no.. 
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THE COURT: I believe that would complete the 
jury verdict. I would at this time ask if either counsel | 
wishes to have the jury polled? | 

MR. PREDERICKS: The plaintiffs do not wish to have 
the jury polled. 

MR. SANTORA: Yes, your Honor. | 

THE COURT: I will ask each of you if this is | 


your verdict as it stands recorced -<- 


(The jury was polled.) 


THE COURT: Is there enything further before 
the Court i ciiaces ehi jury? 
Mr. Fredericks? 
MR. FREDERICKS: No, except that I ie the 
Court when it expresses its’ thanks to the jury, to express 
‘the thanks of the plaintiffs. 
THE COURT: Mr. Santora? 


MR. SANTORA: The defendants ask for a judgment, 


a 


ewe the verdict, with respect to the defendants’ 
first claim and with respect tothe defendants‘ counterclaim, 
and also I would like to thank the jury for the tink they 
gave up in the tough three weeks that it was. 

THE COURT: Very well. 

MR. SANTORA: ‘* hope I did not misspeak. 


I ask for a directed verdict in favor of the 
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defendants with regard to the plaintiffs' second claim. 
I may have said defendants. 

THE COURT: But you have heard the polling of the 
jury, and that is complete and hat is Za satisfactory as 
possible? 

MR. SANTORA: Yes. 

THE COURT: At this time I wish to thank and 
discharge the jury. 

Before I do so, I will ask your forelady to hand 
up to Miss Cruger the verdict form, and Miss Cruger will 
distribute to each of you your caz:ds. 

You have served loyally and faithfully for a 
period of three and a half weeks at considerable discomfort, 
I am sure, to yourselves, taking time out from your daily 
lives, in all kinds of weather, and at all times you 
addressed yourself to your job faithfully and diligently, 
appearing promptly, listening to long hours of testimony. 

I am certain that by your deliberations, which stretched 
over a day and a half, or a little more than a day, any way, 
you gave the various matters your most careful attention, 
your host coxvefal consideration. 

‘The Court can ask no more of its fellow citizens. 
I just want to say on my own mere on behalf of the Court 


in which I serve, and on behalf of counse], although I never 
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2 comment on whether I agree or disagree with the jury's 

3 verdict, but this jury was a most diligent and conscientious 
4 jury, and you leave here with the thanks of the Court. 

5 I want to come down and just say to each and 

6 every one of you "Thank you" on my own behalf and on behalf’ 
7 of the Court. I appreciate very much the time that 

8 you took. Now you can get back to your families, and I am 
8 sure they will be glad to see you again. 

10 (The Court shakes the hand of each of the 

11 jurors.) 

12 MR. FREDERICKS: Again I would like to personally 
13 thank you all for your time and attention. 

14 MR. SANTORA: Thank you. 

15 (Jury discharged.) 

16 THE COURT: Mr. Santora? 

‘tl pe | MR. SANTORA: Your Honor, I understand that I have 
18 | ten days following the entry of judgment to file a written 
19 motion in this regard. I would like to make an oral 
20 motion now, if your HYonor would permit me to do so. 


21 With respect to the claim, the 1969 claim, which is: 


the second claim of plaintiffs, I feel that the jrvry's 


| 


verdict should be overtunred by your Honor on the basis 


22 
L 
yy. of the contracts themselves, the testimony in the record, the, 


2 evidence in the record, which clearlv shows that conditions 


| 
! 
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precedent to the filing of the registration statement 

were not performed by plaintiffs, and as a result, until 
these requirements were resolved, which was August 24 at 
the earliest, and in one case usu 26, aS a matter of law 
the filing of the registration statement on August 28st 
must considered to be a prompt filing. 

THE COURT: Well, they still have the best efforts 
point, I would think. And there was, I recall, this memor- 
andum back and forth which we discussed, between Faunce 
and Herd , and so on, and it does seem to metnat there was 
enough in the recerd. for the jury to find the Diners’ Club 
didnot use its best efforts, even if they filed promptly, 
and I think a verdict there would still be warranted. 


MR. SANTORA: It was taking it one step at a 


time. It seems to me from the evidence in the record 

and the undisputed failure of the plaintiff to perform 

two conditions precedent aie. won't, list them all now; 

I will list them in our written papers -~ but turning to 

the obligation in paragraph 10.2(b), two aspects were 

clearly not performed until August 24th and August 2Ctl.. 

It is clear. that Diners' Club had no obligation te file the 
registration statement until those matters had been resolved. 
The resolution ee those cattees on August 24th and August 26t° 


preclude in my vicw as a metter cf law any finding that 
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a filing four days afterwards, or in one case two days after 


wards, was not a_ prompt filing. 


Now, with respect :to the best efforts to register 
and make effective we then turn to the fact that upon the 
filing of August 28th, there were comments from the 
Securities and Exchange Commission which precipitated the 
necessity of the next action that Diners' Club could take, 
and that didnot come until October 3lst, a period of some 
two months, which in and of itself will take the effectivene 
of the statement from out of the average figures of 70 days, 
including the 70-day figure that Mr. Friedman testified 
to. 

I am suggesting that there was no way that this 
statement could become effective because the comments had 
not come from the Securities and Exchange Commission; the 
evidence in the record shows letters written and trips 
made to Washington in November, and on November 18th a lette 
from Mr. Marx which indicates agreement to withdraw the 
registration statement in return for alternative considerati 
the maintaining a bank balance in the amount of $250,000 
or $300,000. I think at this point as a matter of law 
there can be no finding that best efforts were not used. 

I would also like to point out the admission of 


one of the plaintiffs himself, who was a -director of the 


A1668 
mmbr 2014 


defendant Diners' at that time, to the effect that the 
tasks were monumental and efforts were made by Diners' to 
comply with the Securities and Exchange Commission require- 
ments. This testimony was in:a pretrial deposition and 
it was sworn to by Mr. Fugazy and read into the record. 

I think as a matter of law a finding that best 
efforts were not used in those circumstances is against, 
not only the weight of the evidence, but against any possible 
finding from the evidence in this case and precluded by 
the contracts. 

I would also like to point out with respect to the 
best efforts situation that that could not possibly 
be triggered until the filing time, I think, as a matter 
of fact, until the August 28th filing, which in my view 
was under the undisputed facts in this case completely 
prompt, because of the fact that the plaintiffs only 
complied or their agreement was met on those points within 
those two days, that at the very latest you would have to 
start computing even the 70-day period from August 28th. 

Now, that argument, I think, directs itself to 
both the question of best efforts and also the computation 
of damages, and I think as a matter of law if the Court 


accepts that August 28th was a prompt filing based on the 


| 


plaintiffs’ failure to sion the indemityv. anc to attend to the 


* * * x 


SOUTHERN DIS: :ICT COURT REPORTERS, U.S. COURTHOUSE 


COVEY cevitaoe RIE VADY APY Fat INIA 


tv 


| 
| 


A-1669 


4 gwip 15 W. Fugazy-cross 416 
2 man had no claims against him. iuave ie a substantial " 
3 aioe, He had it ‘as the eve of the Diners' acquisition. 
: i The second point is that this certainly goes 
| 5 in this very crucial time period to Mr. Marx's ability or, | 
6 in fact, -any possibility that he could have lied to “Mr. 
7 _Fugazy on any of these 10(b).(5) representations, when he 
8 had this kind of a claim against him arising out of what 
9 it arose out of, which was the selling of something that 
| 10 ia. potest higher than it — a. 
11 MR. McKAY: your Honor, 4 feimeektee 2 Beles 
12 laid for a suit by the Fugazy Travel Burea against Tower 
13 arising out of the purchase by Mr. Marx of the company 
14 in 1963 to which Mr. Fugazy has testified that he was 
18 the principal negotiator. There was a fraud claim, your 
16 Honor. va 
W We have not yet introduced into efjaunte any 
18 | complaint in that action. That fraud claim was settled 
‘ j 
i9 | and Tower, since it was indemnified by the Fugazys for 
20 representations made to then, assigned the fraud claim 


to Mr. Marx. 


MR. SAN 2A: Against Fugazy. 


MR. McKAY: If Mr. Fugazy was the principal 
asset of this company. and it was sold to Diners', we want 


to know what kind of a person Mr. Fugazy was. The fact 


9 eeewn oe Senne oe + Som Se oo 


ees om oe me 


ee men 8 ee ee 


2A 


A-1670 3 
gwijp , i W. Fugazy-cross 417 
that a fraud suit against Mr. Fugazy by Mr. Marx was not 


revealed to Diners' and that Fugazy was going to be operat- , 


' 
ing Diners' Company-- | 


MR. TOLAN: Your Honor, I think that the labor-— 
ing law here has been laboring so-long. It has been | 
depesipedieads to me, the tangential nature of this thing, i 
they are ee to say that what happened in 1963 has saad : 


what relevancy on whether or not something occurred in 1967. 


THE COURT: You have an 5 aaatal here because 


1 


you also have their counterclaim in which they. argue that 


the assets and the value of Fugazy was unconscienably 


padded. 
What they are ee perhaps also is that this 
will Gait Beate that not only did Fugazy have no met worth 


itself, but that the person who was represented as having 


‘been successful was far from it, and, as a matter of fact): 


i been involved in the controversy on the same subject 


Simeoesy and perhaps what is sauce for you is also sauce 


for them. 


I think I have i take the counterclaim into 
account when I look at this and, as ‘far as < can see, it 


| 
| 
a 
| 
before, which was material, which was eniehed from dis- | 
would be in the TnEEEest of justice to put everything else 


before the ae fa I chink there is enough here to put in. 
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“Therefore, I am going to overrule the ieee 
and permit this agreement of February 26, 1963 and tht . 
related satin tel in 1967 tod be received. 

i think to take one, like the assignment, for 


example, without the other would be inappropriate, and under 


° t - 


the sci tia I am going, for the peEnee= of complete- 
ness, to permit both documents to be received. 

| If you wish to state your objections on the 
ee further, you may do so. 

MR. FREDERICKS: Your Honor, ‘$e ae 4 not ied habit 
to take éxception with the ruling of the Court, but I am 
looking at these “two documents for the first time and they 
are not on the pre-trial list. They have never been here- 
tofore ‘produced. 

THE Court: Let's look at that for a mement. 

MR. FREDERICKS: Let me wie that aside, your 
Honor. I am concerned wien raising collateral issues. 

si paragraph 2 of this agreement there contains 
release: by Tower. It says, "Tower releases Fugazy, Louis 


and William, from any and.all claims, demands, past, presen 


— 
| 
| 
| 
| 
: 
| 
| 
| 
| 
é 


or future.” 
This document is dated 1963. We now have a 
successor in interest to Tower entering an assignment in 


1967--I think it's ‘G67, the second agreement, whatever the 
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general public? 


3 A “ mhat was discussed, but there was no final 


determination. 


Q Do you know what numbers were suggested, if 


you recall?_ 


Yes. The numbers were in the $8 to $10 range 


A 


another travel agency had been 


in view of the fact that 


sold at $8. 


10 Q Did you have any discussions about registering 
11 those new shares? 
12 A Yes, we did. 


Q Did you have any discussions with any of the | 


underwriters about any aaa that might arise in trying 


| 
to register the new shares of Fugazy a 
me A No, not that I recall. 
Q bid you believe in 167, Mr. Marx, that it was 
possible for you to get SEC approval, approval of the 
| 


Securities and. Exchange Commission, for the tegtetrarten 


of new shares in Pugazy Travel? ae 
| A I didn't think there was any doubt about it. 

THE court: Witt you seas the ladies and se! 
men of the jury what is required to obtain SEC approval or 


what you knew to be required to obtain 6% approval in 


1967? 
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aie 


THE WITNESS: The main thing that the SEC 
demands then and today is full sinc dchsopaneeiaiting Practically 
any securities can be sold to the a wai as long ‘as the 


public is informed of all the good rings and all ‘ie bad 


‘things. I don't know whether you ever had the opportuni; 


to see a prospectus, but on the front of speculative issues 


they specify that, that there is a risk. They also in tne 


first two or three pages of this document that you get ar 


the time of a ‘purchase, 3 specify PERS AY what the risks «are 
one what eonsatition” could do or not ao. | 

So that in order to register sion have to have 
a history of the company and an accurate description of 
what the money is going to be used for, the pro forma ox 
the situation once the ee was raised, the condition of 
the company in a at the time of. the raising, five 
years annual figures, going back five years, and any cur- 
rent figures which aid not have to be audited. 

The five years figures had to be audited. If 


you had a three month period or a six month perio“. those 


could be unaudited figures. In most instances you had to 


have a certificate of an accounting firm. 
In general, that is what you had to disclose. 
THE COURT: When you say “audit,” that would 


mean an examination by an independent firm of certified 


9 


me 


meer 


LLL LALA ELEC IE ATE 
er 
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18 
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public accountants? 
| THE WITNESS: a is correct, sir. 

Q Mr. Marx, you say that you have disclosed the : 
figures for five years? You are talking about the biieeuae 
sheet assets and liabilities, also, financial performance, 
the earnings losses over the period you have described, 
five years? 

A Correct. 


Q. In the financial statements that you would have 


had to provide to the Securities and Exchange Commission, 


| 
were they all required to be certified by independent 
auateore? | 

MR. FREDERICKS: We-have now moved from Mr. 
Marx's underctandiag of what is seg uiieed by the Securities 


and Exchange Commission. I object, unless that question 


is phrased properly. 


ry 
® 


THE COURT: I think there is a form objection. 
Perhaps we could stay with Mr. Marx's emesis: He 
has ee ee es 7 

But since this is a matter which is not within | 
the common experience of all of us, I think you can explore 


it turther with a proper question. | 


Q Mr. Marx, did you discuss with any of the under- 


writers the: requirement or the necessity of providing for 


10 


ll 


YW 


18 
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the years in question that had to be covered for the Secur- 


ities and Exchange Commission a registration statement, 


the need to have statements, financial statements that 


were prepared or certified by an outside independent 


auditor? 
A Yes, I did. 
Q Do you know whether or not in 1967 you had 


- Such certified statements for the previous five years? 


Be. vaw, we did. We had three years, and there was 
the Sos aiuseczt is for this erg of pes kshiie mak we did have 
five years. 

”. I'm sorey? 


A Well, this type of statement, you had to have 


_three years, but I said we did have five years. 


N 


‘Q. Well, did you have in '67 a certified financial | 


statement for the year 1965? . 
A Yes, we did. 

Q Well, de dies recall hearing from the J.K. 
Lasser —- that they could not certify the financials 
of Fugazy Travel for the year 1965? : 

A. Zz don't recollect that. 


Q By the way, a moment ago you mentioned that 


you were not impressed by the management of Diners'. Can 


. you tell us briefly who it was that you thought was poor 


pore 


~ i) 


for) 
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However ,one thing that did come out was that 
it would be a 100 per cent takeover by Pierre Busetti. The 


company was offered on that basis. ea 


« 


Q .. Now, when you met with Mr. Fugazy was anyone 
Af * 


else present? 

Pe. The first time, only when we first met, and 
I believe, as = said, in a lawyer‘s office, or where I was 
introdu.ed to him, and a day or so later at that time we 


met again locally in the Hotel Biltmore area. 


Q Well, do you recall what you said to Mr. Fugazy 


and what Mr. Fugazy said to you? 


THE COURT: The first occasion. 
A Well, the first occasion was an exploratory ° 
meeting about the travel business in general. We were 


kind of trying to get a feel-- 


atten. ee 


THE COURT: Not what you are trying to do or 
what he was trying to do. We got to find out what happened, 
and, therefore, we ask you to tell us what was said. 


We know thet this happened many years ago and 


Bt ANSE poem Rig Rt ut alse eR 


you may not know the exact language, but you can give us 
the substance of each person's statements, what they said 
in words or substance. That will be sufficient. 


THE WITNESS: Your Honor, my recollection of 


the discussion that took place was a discussion about the 
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travel business and about Pierre Busetti's operations and 
about Fugazy's operations and franchising concepts, et 
cetera. 
. . * 
Q . Did you say anything to Mr. Fugazy at that 


% 
time about the travel business and the operations of Fugazy 


Travel? ; 
A | Yes, I eouiit: diate that I did not like the 
figures that the balance sheet showed, | 
MR. FREDERICKS: “Your Honor, I am ee to ob- 
ject to: this. : 
she qever: destained, cevike 4c, the jury 
will disiegard se ara , | : 
What, if anything, did Mr. Fugazy say — 
neres ero emernr oe other than a general discussion of the 
travel business and franchises? i 
. THE WITNESS: That was pretty situs the perenne 5 
.of the meeting. ‘We didatt a” very much time together 
because there were to be subsequent meetings with Mr. Marx _ 
and ‘our attorneys, et cetera. 
THE COURT: Were any papers sheik sieht that 
meeting or was it strictly conversation? 
THE WITNESS: Strictly conversation. 


MR. SANTORA: I wouid like to inquire on the 


sustaining of the cbjection on the balance sheets. I 


mm £ 8S S& 
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think that is relevant, certainly, on the defense eomabeas 
claim. | 

THE COURT: No, if he has the balance sheet 
that was proffered originally or a have it, 2 wiit enter- 
tain iat: But that is the way it should be done. 

Or You had a second meeting with Mr. Fugazy, Mr. 
eens, Will you tell us when: that occurred? 

A Well, shortly thereafter I met with Mr. Fugazy 
i his offices at Madison Avenue, which was two or three 
days later. | 

ou Can you tell us, Mr. Piscatella, without char- 
acterizing to the best of your recollection what you said 
to him and what he said to you? 

“A Well, I said to him I wanted to see his opera- 
tion. We discussed his computer situation that he had. 
there shai clea style of his business, which was heavily 
engaged in‘those days in commercial account traffic. 

As a matter of fact, we had similar accounts, 
we had the same company en Westinghouse in Pitts- 
burgh and he had them in New York. So we had a piece of 
those particular accounts. We discussed how they were 
handled and what the future of the business would be and 
we got into a discussion about the financial situation 


as to whether or not we could be given a certified state- 
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2 ment or a more up-to-date statement for evaluation. 
3 : i Q | Do you recall anything else that you said to 
“4 him or he said to you at that time? | 
5 A , Yes. We discussed the franchise concept that 
6 was created at that point in time. 
7 i What happened next, Mr. Piscatella, if any- 
8 thing? 
9 A We were given an unaudited balance sheet, of 
10 which I can only remember the substance of what it showed, 
‘ll but it a still an additional meeting ‘pukaens Miss 
12 || Shelly Sandoni and myself, Mr. Marx, and I believe we had 
13 | an attorney present there from White & Case, who repre- 
ae =r Mr. Sandoni, and I believe Mr. Marx has his brother, 
15 Henry Marx, who was an attorney, also there, and I believe 
16 Mr. Summerlin, John Summerlin attended, and again this” 
17 || meeting occurred in Mr. Marx's home in Central Park East. 
18 - THE COURT: I don't know se Central Park iene 
19 - HE WITNESS: It is on 88th Street. 
20 THE COURT: That 1 Fifth Avenue? 
21. THE WITNESS: Yes. 

Q Now, you said you had this meeting at Mr. 


Marx's house with Mr. Sandoni there and yourself and Mr. 
Summerlin. 


A I believe Mr. Summerlin was present. 


a & 8 B 
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Q Mr. Mark had a lawyer chawas 
MR. FREDERICKS: Your Nonor. 
THE COURT: You are repeating something that 
all of us heard two minutes ago. ici move on. 
Q _ Do you know how long that meeting lasted? 
A - 2 @on't.vecall, but 1 would Say no more than 
an hour, an hour and a half. 

‘2 Do ees recall again without characterizing 
as best you can recall what was said. at the meeting by your- 
self, Mr. Marx, or other people who were there? 

A Yes. This was a negotiating type meeting from 
the balance sheet that was presented to us, and we were 


perfectly-- 


THE COURT: No, not what you are thinking, but 
if. you said something. tN 
: THE WITNESS: We said-- 
. MR. FREDERICKS: Who is *ue,* please? 
THE WITNESS: Mr. Piscatella and Mr. Sandoni. 
‘MR. FREDERICKS: niet eeuenia can't talk simul- 
taneously. Can you see if you can pean it.up? 
THE WITNESS: Well, Mr. Sandoni did most of 
the talking. I gave Mr. Sandoni my evaluation of the par- 
ticular figures involved, and so that if I say “we said," 


please think that it is Mr. Sandoni mostly saying it. 
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2 | But the essence of what was. said--and I can't’: 
3 _ give it to you verbatim--is that we would be willing to 
“4 buy the Fugazy Travel Bureau, that we would take the assets 
5 |} and no liabilities of the company - the Fugazy name, and 
% 
6 that we would hire Mr. Fugazy as a consultant for a period 
. ue ' of three years or thereabouts to carry on in the fashion. 
8 that he had been. : : 
9 So, as a result the essence of a deal was con- 
10 ‘structed. However, we asked _ a more eee ies reading 
i of the balance sheet that perhaps could be analyzed a little 
12 bit better, and Mr. Marx inbiaaees to us that he would try 
13 to get one to us as soon as possible and that a deal could 
14 be constructed. 
15 , sonewar., there was —_ thing that -Mr. Marx 
16 objected to at this point in time. 3 believe there was a 
ae long term note of Mr. Marx shown on the balance sheet 
18 which indicated he was the guarantor of a million dollar 
19 note, a he wanted that note transferred into Pierre 
20 Busetti, and I objectec eycuesliy to steembiie thee par- 
21 ticular note, and that we would go ahead based only on 
22 liabilities and assets as they would be struck dee against 
“3 the other with a concrete offer being made, we would 
2A absorb the deficits, and this is what has gone out in 
25 future memorandums. 
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a Can you tell us what, if anything, happend after. 
- that meeting, Mr. Piscatella? 


A Well, after that meeting we were given in my 


er 
~ 


office of Pierre Busetti a memorandum prepared by the Fugazy 


Travel Bureau. I don't knew who prepared the memorandum, 


but I assume their attorneys or someone prepared ae a a 
MR. FREDERICKS: I move to strike. 
THE COURT: Tell us what you assume. A memor- 
andum was prepared? 


THE WITNESS: and I believe it was delivered to 
my office by Mr. John Summerlin. The memorandum--do you 
want me to say what is in the memorandum? 

THE COURT: No. 

Q Now, Mr. Piscatella, pie you Rae ar which 
is marked [Pefendants‘ Exhibit H for identification. I ask 
you, sir, if you recall ever having seen that document ies 


fore. 


A Yes, that is it. 


\) Will you please teli us wheat it is. 

MR. FREDERICKS : Your Nereus 

THE COURT: It is a memorandum. We know that. 
I don't want him to read foam dt or characterize iy ae 
That was delivered to you by Mr. Summerlin? 


. THE WITNESS: I believe Mr. Summerlin delivered 


oa 


18 


19 
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is.no notation on H-3, but I seem to recognize the document. 
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tc.) 2am just pehavulney because Mr. Summerlin and I had 
several meetings back and forth pe hie point in time at 
which papers were deities and I believe he delivered this 
memorandum. to me. : : 

i Q : Now, Mr. Piscatella, I show you documents en- 
titled H-2, H-3 and H-4. I ask you if you ean identity 
those? : 

A Yes, I can identify H-2, ves, ¥a3. yea, H-4, 


yes. They have my handwriting on them. 


Q Do they all or just one of them? 
: “| Two of them. | 
Q Which ones, please? 
A H-2 has my name in my handwriting; H-4 has - 


some notations I have made, again in my handwriting. There 


Q - Do you know how it was that you came to see 
those documents? 

A I don't recall. There may or may not baue been 
with this particular eties sete but I'm not sure. 

o. Did you discuss either ot those documents, 
Exhibit H-2, H-3, H~-4 with anyone, sir? 

A | Well, I certainly discussed them with Dr. 


Frankolini of my company and I discussed them with our 


attorney, Mr. Sandoni's attorney who was representing us, 


Rie ei 
2 , i us tee Mit ' ‘i 
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: 2 and ee that I have had several questions about sone 
"3 || . of the figures that were stated. - 
“4 Q Is there anyone else that you can recall that 
5 you discussed the memorandum or vie financial statements 


with? 

oe = don't recall. I could possibly have had se 
atdcusston with either Mr. Summerlin or Mr. Fugazy about 
it, but I don't recall. 


Q Do you recall when that memorandum was delivered 


10 

al -by Mr. Summerlin? . 

12 . MR, FREDERICKS: Your Honor, I'm going to ob- 
13 ject to that question as leading in the first instance and 
14 it etates a fact not conclusively ee a 

15 . a This witness said he was not sure. 

16 oe THE. COURT: Let me ask the witness. : Teles 

Do you have a recollection of how you obtained 
18 iy for idaneteiearion. that is, the neneracduny | 
19 THE WITNESS: ven. I believe that was actinceud 
20 to me at ay office by Mr. Sumer ts. ‘That is my recol- 


21, lection. 
THE COURT: When? 


THE WITNESS: Oh, somewhere along about May 


Of 1966, 


Q Do you recall discussing the memorandum with 
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Mr. Summerlin at the time he delivered it? | r: 
MR. FREDERICKS: . Objection, your Honor; lead- 


ing the witness. 


a 


a 


_ THE COURT: Sustained. 
What, if anything, happened on the occasion 
when Mr. Summerlin delivered the memorandum to you? | 


THE WITNESS: Well, my recollection on the 


day that this memorandum was. delivered, if 1 recall it 


correctly, Dr. Frankolini was also present in my office 


and we discussed briefly this particular memorandum. 

THE COURT: You and bic; Frankolini? 

THE WITNESS: tee ane perhaps with Mr. Summer- 
lia: I am not sure. 7 

THE COURT: Do you — that or not? 

5 THE WITNESS: I recall be. Benpkeriws and I 
souethes reviewing this, but I don't recall discussing it 
with Mr. Summerlin, but I am sure we must have said cetneey 
thing. 

THE COURT: The toe Git ee the last 
part of the answer. 
MR. SANTORA: Which part? 
THE COURT: "Bute to the end of the sentence. 
Q Mr. Piscatella, I show you a document which 


is entitled Defendants' Exhibit H-1 and ask you if you have 


os 
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; is .8 
ever seen that before? : 


A Yes. As a matter of fact, I think I am the 


‘author of. this myself and our attorney, yes. 


o 


OQ § De you recall when you prepared that? 
A - Sometime in May or early June of 1966. 
Q _ pid you discuss that-- : 
MR. FREDERICKS: Objection, your Honor. 
THE COURT: Don't lead. 
Q -What, if anything, did you do with that docu- 
mone; Me. Piscatella, after you prepared it? 
A After having cleared it with Dr. Frankolini 


and Michele Sandoni and our attorneys I had it delivered 


to Mr. Otto Marx and it was actually in counter to this 


memorandum prepared by-- : 
oe MR.’ FREDERICKS:. Objection. | ne ote 


THE COURT: Yes. You had it delivered to Mr.. 


“Otto Marx. I think that responds to the pending question. 


We will strike anything after that. 


- Next question. 


: O° When you delivered that to Mr. Marx, what, if 


anything, happened? 
A Well-- 
THE COURT: You didn't deliver it to Mr. Marx 


yourself, did you? 
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THE WITNESS: Ho, I had it delivered by ee 

ger. 


THE COURT: After you had it delivered to Mr. 


discussions and negotiations with Mr. Marx. . 
MR. FREDERICKS: a move to strike, your Honor, 
it created. : 
THE COURT: The word "created" is not artistic, 
* but I think the gist of it is that after you had this docu- 
tae aw liversd you had some additional discussion with 
Mr. Marx? Is that correct? 


THE WITNESS: Exactly. 


sce ti sna aA ate ATER NN AE AE TA ER A CAD 
me 
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> Q Without characterizing can you as best you can KO 
7 recall tell us what Mr. Marx said to you and what you said 


ae THE COURT: We will let that part of it stand. 
18 


to Mr. Marx? ‘ 


4 

5 Marx, what, if anything, happened? 

6 - THE WITNESS: Well, this created some more i a 
THE COURT: Preface your answer by identifying 


the time and the place of the discussion. 


8 sg 


is MR. FREDERICKS: When? 


THE WITNESS: To the best of my recollection, 


sometime in June of 1966 a discussion took place as a 
result-- 


- THE. COURT: Where? 


10 


il 
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THE WITNESS: --in New York city, and I believe 


_ possibly in an office on Park Avenue -that this ascent. 


I'm not sure about this. But we discussed my particular 


Cd 
~~ 


draft memorandum. 
. a 


Q _Can you tell us what was said in the dicussion 


' about your draft? 


A Yes. I indicated that this would be the under- 


standing and about the extent of the offer that we would 


make for the acquisition of the Fugazy Trav.:l Bureau and 


it would be on these terms. 

Q When you say "this," to what are you referring? 

A To this memorandum, H-l. 

Q Whom did you say that to? 

A I belive. I said it to Mr. ars at that point in 
time, and as a result--I was at that meeting with our - 
attorney, Mr. Miller, of. White & Case-- 

. MR. FREDERICKS: I'm going to inter: pt the 
witness. The answer is no longer responsive to the ques- 
tion. ee | 

° 5 

THE COURT: That is correct, but I am going to 

let it stand. The jury has heard it. : 
In any. event, you made the pau toneie which 


you have testified about at that meeting. What, if anything 


did Mr. Marx say? 


A-1689 


1 |. mmjp 17 Piscatella-direct | oa ee 
2 Ae THE WITNESS: i, Marx eeseebaa the offer as 
3 we tid unit it in this memorandum as not being acceptable 
4 ie him. r : : 
5 % THE COURT: He said, "This is not acceptable"? 
6 THE WITNESS: That is what he said. 
7 Q - Did you say sapien that you can recall? 
: 8 A Yes, I explained why, because we had negotia- 
2. ted for some period of time, so it seemed eens I had 
10 prepared the memorandum in this fashion, for I felt on 
1. the icons of sins that both sist uiesieplbee were engaged 
12 ' in that this was as far as I was prepared to go in con- 
13 structing a gavalial traffic organization of this magnitude. 
14 I did not feel that the concepts-- 
MG. i“ * MR. FREDERICKS: Is he expressing-- | 
16 : A --I said that I had no faith in the franchise-- 
7 MR. FREDERICKS: - I move to strike that, your - 
18 “Henot, a | 
19 THE COouRT: I will strike it. 
20 : - MR. SANTORA: 1 would like to make an offer 
21 of proof in or out of the hearing of the jury. 
2 | THE COURT: Out of the hearing of the jury I 
23 will hear you. : 
2A Although ve have not been in the jury box that 
v2) long, I suggest we take a ten minute recess, and then we 


10 


ll 


Hh o8©& & 8 
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Q Did the operations of Fugazy Travel generate 
sufficient revenues to pay the obligations of Fugazy 


Travel? E ' ° 


% 


A ‘The operations stmel ELeaL iy of Fugazy Travel made 
A profit. The problems we had with a combination, and in ordér 
to answer gene question I ee divert a little ae bit, and 
that is that we bought ie ee Fugazy Group approximately 
five other companies, which weren't profitable, and we 
disposed of those companies. Plus the fact we had an ad- 
ditional problem and that was that within 90 days after 
purchase we found that the fund that had heen represented 
in the audited statement wasn't there, so we had to put 
money in and pay substantial interest charges on that. 
2  - Yoa on saying that the money you were supposed 


~ 


wasn't there? 


A That's right. . 


aoe ences man, someeemeenymneane cemmtanemnementetn 
cme A seen seen een 


Q And how much nets tec the amount you thought was 
there dia it tack out to be? 

A It was sort of a dual problem. ee. that cash 
was ees nil. The receivables were there, and 
the payables were kheve. So that whenvw started to pay - 
our airline expenses, which had to be paid every ten days 


and sometimes in 15 days, there was no cash available. 


| CU 


& & 8 B 


_mpbr. ae | Marx-cross 7 + eae 


“A-1691 * 


fe 3 e 
; i 


So we had to put in money to the tune of over the couple 
of years of about $500,000. 
ae You have cned the term is Fugazy reve”: . 
Mr. Marx, at ‘the time you had these companies were they all. 
operating under a parent company called Fugazy Travel? 
A. They were, 

Q So, sir, when I speak of Fugazy a so you 
iti know I am speaking of the parent company and whatever 
it contains in =e form at assets or subsidiaries or 
imever, to refer ‘to it as Fodees ee ie eae. time. 

Now, you say you put some money into Fugazy 


Travel. By 1967 do you know how much you had invested in 


Fugazy Travel? 


A Some thin7 over $2 miliion. 

"S. And ne money that was put in, in the form of 
financing, used -- I think you.mentioned to pay the airlines? 
A That's one — basic problems in all travel 

businesses. ; : 
Qo And can you tell us what other areas that financing 


was used for, what other obligations were paid with the 
financing moneys? 
A Interest. In one instance we had an arbitration 


on a contract which we inherited with a vice president, 


and that cost us $125,000. We obviously paid all the other 


Ci 
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things that you do in a business. Some of that money 


- was generated out of the business and some of the money 


was generated from the working capital. 


oo 


Q wag some of the financing that you put in used 
for payroll, rent, operating expenses, things of whet 
kind? 

A Well, it wasn't segregated. It was just put in 


as working capital. - 


Q Is that how you referred to it then, as working 
capital? : 
A Correct. 


Q Now, by 1°67, I think you said youhad-in about 


$2 million in Fugazy Travel. 


A Slightly more. 

~ And had. you received back one cent of your peg 

from ‘:ne time you started, in 1963? 
A No, I. had not. 

°Q Was that a cause for concern to you at that time, © 


sir, that you had not. received back one cent -- 


THE COURT: Sustained. 


-Q . By 1967, Mr. Marx, were you trying to sell Fugazy 
Travel? 3 
A No, I was not. 


Q You intended to keep operating Fugazy Travel 


